Plagiarism of Rouhani’s Ph.D. Thesis from Ahmad Hasan
Approximately 10200 words of Rouhani’s Ph.D. Thesis word by word have been plagiarized from Ahmad Hasan: 

Approximately 5100 words in chapter 2 (i.e. pp. 78-79 & pp. 118-138) word by word have been plagiarized from the following book of Ahmad Hasan:
Hasan, Ahmad (1986), Analogical Reasoning in Islamic Jurisprudence
And approximately 5120 words in chapters 1, 2 and 3 (i.e. pp. 21-22 & 26 in chapter 1 (= 320 words) and pp. 73-75 & pp. 87-88 & 95 & 98-108 in chapter 2 (=3600 words) and pp. 179-182 & pp 199-200 in chapter 3 (=1200 words)) word by word have been plagiarized from the following book of Ahmad Hasan:

Hasan, Ahmad (1970), The early development of Islamic jurisprudence, Islamic Research Institute

It is important to say that in the notes of chapters 1, 2 and 3 there is no reference to the works of Ahmad Hasan.
سرقت علمی تز دکتری روحانی از احمد حسن
تقریباً 10200 واژه از تز دکتری روحانی کلمه به کلمه از احمد حسن سرقت علمی شده است؛ بدین صورت که:

تقریباً 5100 واژه در فصل 2  (یعنی صص 79-78 و صص 138-118) کلمه به کلمه از این کتاب احمد حسن سرقت علمی شده است:
Hasan, Ahmad (1986), Analogical Reasoning in Islamic Jurisprudence
و تقریباً 5120 واژه نیز در فصول 1، 2 و 3 (یعنی صص 22-21 و ص 26 در فصل 1 (=320واژه) و صص 75-73 و 88-87 و ص 95 و صص 108-98 در فصل 2 (=3600 واژه) و صص 182-179 و صص 200-199 در فصل 3 (=1200 واژه)) کلمه به کلمه از این کتاب احمد حسن سرقت علمی شده است:
Hasan, Ahmad (1970), The early development of Islamic jurisprudence, Islamic Research Institute

گفتنی است در پی‌نوشت‌های فصلهای 1، 2 و 3 هیچ ارجاعی به آثار دکتر احمد حسن وجود ندارد.
Rouhani’s PhD Thesis, p. 21
The Proof of Ijtihad

Ijtihad derives its validity from divine revelation. The primary source of law in the early era was the Quran. The Quran was elaborated and interpreted by the Sunnah.16 Thus the Quran and the Sunnah constituted the primary sources of Islamic law However, the society in which the Quran was revealed was naturally to develop further by the expansion of Islam Most of the problems that confronted the Muslims living in the time of revelation were bound to differ from those of the coming generations in the wake of the interplay of Islam and other neighboring cultures with which they came in contact As such, the law furnished by the Quran-Sunnah source in the time of the Prophet (S.A.W.) had to be supplemented and sometimes reinterpreted and elaborated to
Plagiarized from Ahmad Hasan, The early development, p. 115

The most fundamental source of law in the early phase was the Qur’an—as elaborated, exemplified and interpreted by the Sunnah. Thus, the Qjir’&n-Sunnah constituted one source of law. The society in which the Qur’an was revealed was naturally to develop further by the outward expansion of Islam. Most of the problems that confronted the Muslims living in the time of Revelation were bound to differ from those of the coming generations in the wake of the interplay of Islam and other neighbouring cultures with which they came in contact. As such, the law furnished by the Qur’an- Sunnah source in the time of the Prophet had to be supplemented and sometimes reinterpreted and elaborated to 
Rouhani’s PhD Thesis, p. 22
cover new problems in order to find answers for them.17 Islamic law, therefore, developed with the emergence of new problems from time to time since the days of the Prophet (S.A.W.), and was examined and reexamined. interpreted and reinterpreted, in accordance with the varying circumstances of the age. The process of rethinking and reinterpreting the law independently was carried out through Ijtihad.
Plagiarized from Ahmad Hasan, The early development, p. 115
cover new problems in order to find answers for them. Islamic law, therefore, developed with the emergence of new pro​blems from time to time since the days of the Prophet, and was created and recreated, interpreted and reinterpreted, in accordance with the varying circumstances. The process of rethinking and reinterpreting the law independently is known as Ijtihdd. 
Rouhani’s PhD Thesis, p. 22

Intellectual development and maturity in judgement had been since

long a criterion of dynamism The Quran itself time and again exhorts to deep thinking and meditation over its verses.18 It invites to the exercise of reason and personal opinion (Ijtihad) in legal matters 

Plagiarized from Ahmad Hasan, The early development, p. 117

This implies that intellectual perfection and maturity in judgement had been since long a criterion of greatness. The Qur’an itself time and again exhorts to deep thinking and meditation over its verses.10 It invites to the exercise of reason and personal opinion in legal matters. 
Rouhani’s PhD Thesis, p. 26

On the occasion of Badr. to give an instance, the Prophet (S.A.W.) chose a particular place for the encampment of the Muslim forces. A companion. Hubab Al-Munzcr. asked him whether he had chosen (hat place on his own judgement (ra'y) or on revelation from God The Prophet (S.A.W.) replied that he had done so on his own judgement. When the Companion suggested a more suitable place, the Prophet (S.A.W.) told him:
"You have made a sound suggestion".33
Examples are abundant where the Prophet (S.A.W.) consulted the Companions and accepted their opinions. The Quran's insistence on consulting the Companions in different matters presupposes its approval of exercise of personal opinion in deciding problems.34

Plagiarized from Ahmad Hasan, The early development, p. 117

On the occasion of Badr, to give an instance, the Prophet chose a particular place for the encampment of the Muslim forces. A Companion, Hubab b. al-Mundhir, asked him whether he had chosen that place on his own judgement (ray) or on revelation from God. The Prophet replied that he had done so on his own judgement. When the Companion suggested a fitter place, the Prophet told him: “You have made a sound suggestion (laqad asharta bi’l-ray)”11 Examples are abundant where the Prophet consulted the Companions and accepted their opinions. The Qur’an’s insistence on con​sulting the Companions in different matters presupposes its approval of exercise of personal opinion in deciding problems.
Rouhani’s PhD Thesis, p. 73
The Features of the Quranic Injunctions

The Quran is the primary source of legislation in the Islamic law. Numerous Quranic verses explicitly indicate that it is the basic and main source of law in Islam 8 The type of guidance, which the Muslims required at Medina, was not the same as they had needed at Mecca. That is why the Medinese suvar (PI. of Surah) differ in character from those revealed at Mecca. The latter are comparatively small in size, and generally deal with the basic beliefs of Islam. The Medinese Suvar, on the other hand, are rich in laws relating to civil, criminal, social, and political problems of life.9 We do find the term Zakat in several Meccan Suvar;10 but Zakat was not in existence at Mecca in its institutional form. In Mecca, the term Zakat denoted voluntary financial help or ethical purity. It was not an obligatory social duty of the opulents. Moreover, at Mecca no administrative staff was recruited for this purpose. From this observation, we can infer that the laws of the Quran were issued appropriate to the circumstances and new conditions.

Plagiarized from Ahmad Hasan, The early development, pp. 42-43
p. 42
The Qur’an, as we said before, is the primary source of legislation. Several Qur’anic verses expressly indicate 

p. 43

that it is the basis and main source of law in Islam.32 The Pro​phet lived at Mecca for thirteen years and at Medina for ten years. The period after the Hijrah, unlike that of Mecca, was no longer a period of humiliation, and persecution of the Muslims. The type of guidance which the Muslims required at Medina was not the same as they had needed at Mecca. That is why the Medinese surahs differ in character from those revealed at Mecca. The latter are comparatively small in. size, and generally deal with the basic beliefs of Islam. They provide guidance to an individual soul. The Medinese surahs, on the other hand, are rich in laws relating to civil, criminal, social, and political problems of life. They provide guidance to a nascent social and political community. We do find the term zakah in several Meccan surahs;33 but zakah was not in existence at Mecca in its institutional form. At Mecca, this term has been used in the sense of monetary help- on a voluntary basis or in the sense of moral purity. It was not an obligatory social duty of the opulents. Moreover,, at Mecca no administrative staff was recruited for this purpose.

Rouhani’s PhD Thesis, p. 73
Rather than presenting meticulous or unimportant details, the Quran specifies fundamental principles that guide a Muslim to a specific direction, where he has to strive to get the answers. 

Moreover, it presents the Islamic values in a general form, suited to the changing circumstances in all ages. The Quran calls itself "guidance", and not a code of law.11 

Plagiarized from Ahmad Hasan, The early development, p. 45
The Qur’an, however, instead of giving the minutiae, indicates basic principles that lead a Muslim to a certain direction, where he can find the answer by his own effort. Moreover, it presents the Islamic ideology in a general form, suited to the changing circumstances in all ages and climes. The Qur’an calls itself 'guidance’ and not a code of law.
Rouhani’s PhD Thesis, p. 73
It goes without saying that the Quran does not seek to lay down once and for all the details of life. Broadly speaking, it should be borne in mind that the legislative part of the Quran is the illustration for

Plagiarized from Ahmad Hasan, The early development, p. 44
Further, it goes without saying that the Qur’an does not seek to be pan-legistic, i.e. to lay down once and for all the details of life. Broadly speaking, it should be borne in mind that the legislative part of the Qur’an is the model illustration for 

Rouhani’s PhD Thesis, p. 74
future legislation and does not constitute a legal code by itself. History tells us that the revelation came down when some social necessity arose, or some companion consulted the Prophet (S A W.) in connection with certain significant problems.12
A common reader begins to read the Quran as a versatile code and an all-embracing law book. He does not find in detail the laws and by​laws relating to the social life, culture, and political problems. Further, in the Quran he reads numerous verses to the effect that everything has been mentioned in this Book and nothing has been left out.13 Besides, he notices that the Quran lays great emphasis on saying prayers and giving Zakat, but at the same time he finds that it does not mention their specific definitions or details. Questions, therefore, arise in the mind of the layman as to the nature of the comprehensiveness of the Quran. The difficulty arises from ignoring the fact that God did not reveal the Quran in a vacuum, but as a guide to a living community with certain characteristics.

Plagiarized from Ahmad Hasan, The early development, p. 44

future legislation and does not constitute a legal code by itself. History tells us that the revelation came down when some social necessity arose, or some Com​panion consulted the Prophet in connection with certain significant problems. Thus, the specific rules, the legal norms, and the juridical values furnished by the Qur’an •constitute its legislative side which, however, is in no way less important than its purely ethical side.

A common reader begins to read the Qur’an with an idea that it is a versatile code and a comprehensive book of law. He does not find in detail the laws and by-laws relat​ing to the social life, culture, and political problems. Further, in the Qur’an he reads numerous verses to the effect that everything has been mentioned in this Book and nothing has been left out. Besides, he notices that the Qur’an lays great emphasis on saying prayer and giving Zakah, but at the same time he finds that it does not mention their specific definitions or details. Questions, therefore, arise in the mind of the layman as to the nature of the comprehensiveness of the Qur’an.

The difficulty arises from ignoring the fact that God did not reveal the Qur’an in a vacuum, but as a guide to a living.
Rouhani’s PhD Thesis, p. 74
As such, the Islamic law evolved such that exegesis of the Quran became more sophisticated as time went by. The legal rules not derived from the specific verses of the Quran in the early period were sought to be so drawn later on. This was a continuous activity .14 The methodology of inference from the Quran grew more and more intricate and philosophical in the wake of the deep and minute study of the Quran by jurists in the later ages.15 The corpus of Islamic law is rich in examples where, with regard to a problem, some jurists argued on the basis of the
Plagiarized from Ahmad Hasan, The early development, p. 46
It is needless to say that Islamic law underwent a long pro​cess of evolution. The interpretation of the Qur’an in the early period was not so complex and sophisticated as it developed in the later ages. The legal rules not derived from the specific verses of the Qur’an in the early period were sought to be so drawn later on. This was a continuous activity. The methodology of inference from the Qur’an grew more and more intricate and philosophical in the wake of the deep and minute study of the Qur’an by jurists in the later ages. The corpus of Islamic law is rich in examples where, with regard to a problem, some jurists argued on the basis of the 
Rouhani’s PhD Thesis, p. 75
Quran, while the others did so on the basis of traditions or personal opinion, for these latter did not think the Quranic verse relevant to the point at issue. 
Plagiarized from Ahmad Hasan, The early development, p. 46
Qur’an, while the others did so on the basis of traditions or personal opinion, for these latter did not think the Qur’anic verse relevant to the point at issue. 
Rouhani’s PhD Thesis, p. 75
Although, generally, the legal verses of the Quran are quite definite, nevertheless all such verses are open to interpretation, and different rules can be derived from the same verse on the basis of Ijtihad.16 According to one jurist, a law can be deduced from some verse but the same verse is silent on the same problem according to the other. Thus, one argues on the same point on the basis of the Quran, while the other on the basis of the Sunnah.
Plagiarized from Ahmad Hasan, The early development, p. 47

Although, generally, the legal verses of the Qur’an are quite definite, nevertheless all such verses are open to interpretation, and different rules can be derived from the same verse on the basis of Ijtihad. This is the reason for the difference of opinion among the jurists in the cases mentioned by Prof. Schacht. According to one jurist, a law can be deduced from some verse but the same verse is silent on the same problem according to the other. Hence, one argues on the same point on the basis of the Qur’an, while the other on the basis of the Sunnah. 

Rouhani’s PhD Thesis, p. 75
The doctrine of abrogation (Naskh) of the individual verses in the Quran is significant in Islamic jurisprudence.17 The classical concept of this doctrine affirms that a number of verses in the Quran, having been repealed, are no longer operative. These revealed verses are no doubt part of the Quran but they carry no practical value. This verifies the point that some of the Quranic verses in the form of decrees were appropriate to certain circumstances and necessities of the time. 18

[Rouhani’s PhD Thesis, p. 161, Endnote 18.
18. Shafii had dealt with the problem of abrogation at a great length in his work Al-Risalah. He maintains that the Quranic commands can be abrogated only by the Quran, and those of the Sunnah only by the Sunnah. He is opposed to the view that the Sunnah can abrogate the Quran and vice versa. In support of his view, he adduces the Quranic verse 2:106 which explicitly speaks, according to him, the abrogation of the Quran by the Quran. He argues that the Prophet was ordered by God to follow the revelation and not to change the Quran himself. He quotes several Quranic verses, which indicate that God alone, can change revelation. (Shafii, Al-Risalalah. P 17)]

Plagiarized from Ahmad Hasan, The early development, p. 48 & p. 75

p. 48
The doctrine of abrogation (naskh) of the individual verses in the Qur’an is also significant in Islamic jurisprudence. The classical concept of this doctrine affirms that a number of verses in the Qur’an, having been repealed, are no longer operative. These repealed verses are no doubt part of the Qur’an, but they carry no practical value. 

p. 75

Al-Shafi‘1 has dealt with the problem of abrogation at a greater length in his work al-Risalah. He maintains that the Qur’anic commands can be abrogated only by the Qur’an, and those of the Sunnah only by the Sunnah. He is opposed to- the view that the Sunnah can abrogate the Qur’an and vice versa. In support of his view, he adduces the Qur’anic verse 2:106 which explicitly speaks, according to him, of the abroga​tion of the Qur’an by the Qur’an. He argues that the Prophet was ordered by God to follow the revelation and not to change the Qur’an himself. He quotes several Qur’anic verses which indicate that God alone can change revelation.75
Rouhani’s PhD Thesis, p. 78
The Quran in such cases candidly approves of the exercise of individual opinion, employment of personal judgement, and employing the faculty of speculation, conjecture, deep thinking and contemplation in affairs. It provides a wide latitude for variant approaches to a problem. The divergent views on a problem, provided they stand on a sound basis, are to be accommodated. One point of view cannot be declared right and the other absolutely wrong. Since no absolute certainly can be claimed in such decisions, various opinions on a single point shall be entertained. It will be shown somehow Quranic verses provide religious sanction for the use of reason and analogical deductions in formulating fresh laws. The Quran reads: 
"Mothers shall suckle their children two years completely, for such as desire to fulfil the suckling. It is for the father to provide them and cloth (clothe) them honourably.... But if the couple desire by mutual consent and consultation to wean, then it is no fault in them”.27

Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 32 & p. 29
p. 32 

The Qur’an in all such verses candidly approves of the exercise of individual opinion, employment of personal judgement, and employing the faculty of speculation, conjecture, deep thinking and contemplation in religio-social affairs. It provides a wide latitude for variant approaches to a problem. The divergent views on a problem, provided they stand on a sound basis, are to be accommodated. One point of view cannot be declared right and the other absolutely wrong. Since no absolute certainty can be claimed in such decisions, various opinions on a single point shall be entertained. The ijma' may be held on any of them, but that cannot be universal. As qiyas stands on some sound basis, it does not allow idiosyncracy in one’s judgement. In the following paragraphs we shall briefly show how the verses cited above by the classical jurists provide religious sanction for the use of reason and analogical deductions in formulating fresh laws.
p. 29

Mothers shall suckle their children two years completely, for such as desire to fulfil the suckling. It is for the father to provide them and cloth (clothe) them honourably .... But if the couple desire by mutual consent and consultation to wean, then it is no fault in them (2 : 233).

Rouhani’s PhD Thesis, pp. 78-79
p. 78
Based on this verse, a mother breast-feeding her child should be honorably or customarily be furnished with food and clothing. The verse does not qualify food and clothing. It gives liberty in providing maintenance honourably or according to the prevalent custom. Moreover, mutual consultation and agreement require freedom of opinion in making a decision for weaning the child. Both these points are to be settled by
p. 79

One’s own choice and judgment. Another verse reads as follows:

"There is no fault in you, if you divorce women while as yet you have not touched them nor appointed any dower for them; yet make provision for them, the affluent according to his means, and the needy according to his means, a fair provision”28
Plagiarized from Ahmad Hasan, Analogical Reasoning, pp. 29-32

p. 32

Verse 2 : 233 contains the commandment of providing food and clothing to the suckling mother honourably or according to the custom. Further, it allows the couple to wean the child by mutual agreement. The verse does not qualify food and clothing. It gives liberty in providing maintenance honourably or according to the prevalent custom. Moreover, mutual consultation and agreement require freedom of opinion in making a decision for weaning the child. Both these points are to be settled by one’s own choice, judgment and probability (ghalib al-fcam).
p. 29

There is no fault in you, if you divorce women while as yet you have not touched them nor appointed any dower for 

p. 30

them ; yet make provision for them, the affluent according to his means, and the needy according to his means, a fair provision (2 : 236).
Rouhani’s PhD Thesis, p. 79

The verse recommends that the husband must make some provision for the divorced woman in addition to the dower. The Quran is silent on the quality and quantity of the provision. This will be determined hv hushand’s fair iudement provision for the divorced woman in addition to the dower. The Quran is silent on the quality and quantity of the provision. This will be determined by husband's fair judgment.

Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 33

Verses 2 : 236, 241 and 33 : 49 recommend that the husband should make some provision for the divorced woman in addition to the dower. The Qur’an is silent on the quality and quantity of the provision. This will be determined by husband’s fair judgment (ijtihad) and conjecture (ghaiib al-zanri). 

Rouhani’s PhD Thesis, p. 79

The Quranic commandment that the Prophet (S.A.W.) should hold consultations with his companions on significant issues justifies the use of individual opinion and reason in legal reasoning.29 The Prophet (S A W.) used to consult his Companions in questions not decided by revelation. He then adopted the opinion, which was sound and reasonable in his eyes. This shows that mutual consultation was designed to elicit public opinion. The Prophet (S A W.) himself exercised Ijtihad along with them.30 The mutual consultation of the Prophet (S.A.W.) with the Companions was in fact an implementation of the Quranic commandment.
The Quran Says:

"So pardon them, and pray forgiveness for them, and take counsel with them in the affair; and when you are resolved, put thy trust in God" 31
A Quranic commandment may have a speculative and a definitive meaning at the same time. The two meanings will, nevertheless, present two totally independent rulings.32 An example of this is the injunction
Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 30 & p. 33

p. 33

The direction of the Qur’an to the Prophet to consult his Com​panions and to take counsel with them in matters of concern (3 : 159) justifies the use of reason and individual opinion in legal reasoning. The Prophet used to consult his Companions in questions not decided by revelation. He then adopted the opinion which was sound and reasonable in his eyes. This shows, al-Jassa? contends, that mutual consultation was designed to elicit public opinion. The Prophet himself exercised ijtihad along with them. AI-Jas§a§ cites instances where the Companions ques¬tioned him whether he commanded in a certain case by his personal opinion or on the basis of revelation. The mutual consultation of the Prophet with the Companions was in fact an implementation of the Qur’anic commandment.
p. 30
5. So pardon them, and pray forgiveness for them, and take counsel with them in ^the affair; and when you are resolved, put thy trust in God (3 : 159).

Rouhani’s PhD Thesis, pp. 87-88

p. 87

There are many passages in the Meccan suvar that ask the Muslims to be patient and to tolerate the aggression of the infidels.

"And be patient and your patience is not but by (the assistance of) Allah, and grieve not for them, and do not distress yourself at what they plan" 60 [p. 162, Endnote 60. Ibid, 16: 126.]
On the contrary, the Medinese surahs consist of a few verses that call upon the Muslims to launch an attack on the infidels and kill them wherever they are found.
"So when the sacred months have passed away, then slay the
p. 88

idolaters wherever you find them, and take them captives and besiege them and lie in wait for them in every ambush, then if they repent and keep up prayer and pay the poor-rate, leave their way free to them, surely Allah is Forgiving,Merciful."6
 [p. 162, Endnote 61. Ibid, 9:5.]

When these two verses are compared, one may jump to the conclusion that the verses are contradictory. However, the two different attitudes ordered reflects the different circumstances of time and space. The Meccan verses containing the order of tolerance were revealed in a situation when the Muslims were weak and could not retaliate the aggression of the infidels, while the verses containing the command of Jihad belong to a period when the strength of the Muslims had grown considerably. Thus, these different types of rulings belong to different Situations. Hence, there is no contradiction between them. From this it may be inferred that, in the first place, if the Muslims any where are weak, they may tolerate the aggression of the non-Muslims temporarily. But simultaneously they are duty-bound to make preparations and make themselves powerful. Secondly, when they grow powerful they are required to live in a state of preparedness and to shatter the power of the enemies of Islam. It is, therefore, clear that the rulings of the Quran revealed in different situations may be implemented in view of their perspective and situational context.
Plagiarized from Ahmad Hasan, The early development, pp. 78-79

p. 78

There are many passages in the Meccan surahs that ask the Muslims to be patient and to tolerate the aggression of the infidels.83 [p. 83, Endnote 83.
Qur’an, 16 : 126, 127.] On the contrary, the Medinese surhas consist of a few verses that call upon the Muslims to launch an attack on the infidels and kill them wherever they are found.84 [p. 83, Endnote 84.
Qur’an, 9:5.] There is apparently a contradic​tion between these two sets of verses. It seems that the com​mentators could not reconcile them and, therefore, held that the former had been abrogated by the latter. But the question arises: Are the Meccan verses in question actually abrogated ? In other words, should the Muslims never tolerate the aggression of the non-Muslims in all conditions; •or, should they always fight and kill them whatever the circum​stances
p. 79

 may be? We do not think this is the purpose of the Qur’an. It is a known fact that the Meccan verses containing the order of tolerance were revealed in a situation when the Muslims were weak and could not retaliate the aggression of the infidels, while the verses containing the command of Jihad belong to a period when the strength of the Muslims had grown considerably. Thus, these different types of rulings belong to different situations. Hence, there is no contradiction between them. From this it may be inferred that, in the first place, if the Muslims anywhere are weak, they may tolerate the aggression of the non-Muslims tempo​rarily. But simultaneously they are duty-bound to make preparations and make themselves powerful. Secondly, when they grow powerful they are required to live in a state of preparedness and to shatter the power of the enemies of Islam. It is, therefore, clear that the rulings of the Qur’an revealed in different situations may be implemented in view of their perspective and situational context
Rouhani’s PhD Thesis, p. 95

The flexibility of the Quran through the Sunnah

The Ouran was descended within a 23-year period. Each revelation was descended based on particular social conditions. The Quranic revelations kept a breast of the developments of the Muslim society. The revelations that came earlier and in certain circumstances were modified or enlarged or amended later. Thus, to implement the Quranic rulings in different times and places, one must study the historical context of each revelation and then the Quran in its totality must be implemented. As a consequence, it can be generalized that Quranic commandments descended in given situations. 
Plagiarized from Ahmad Hasan, The early development, p. 78
The Qur’an was revealed piecemeal in twenty three years. Each revelation generally came down in the context of specific social conditions. As the nascent Muslim society was develop​ing, the Qur’anic revelations also kept pace with the changing conditions and environment. The revelations that came earlier and in certain circumstances were modified or enlarged or amended later cannot be said to have been strictly abrogated. Thus, to implement the Qur’anic rulings in different times and places, one must study the historical context of each revelation and then the Qur’an in its totality must be im​plemented. We can, therefore, generalize that the Qur’anic injunctions were revealed in a given situation. 

Rouhani’s PhD Thesis, p. 98

Secondly, an argument was raised whether the Sunnah could annul Quranic commands and vice versa in accordance with the exigencies of time and place and to seek solutions to emerging problems.95 The opinion of the jurists is divided on this point.96 One of them is the well-known dictum which says: “The Sunnah decides upon the Quran, while the Quran does not decide upon the Sunnah”97 All-Amidi has listed a number of examples where the Quran had abrogated the Sunnah.98 

A glance on earlier literature on the subject suggests that the posing of this issue itself is a result of the rigid formalization of the juristic doctrines and the absolute fixation of the relative position of the Quran and the Sunnah therein. What seems to be the case is that where long standing customs, particularly those including fundamental policy, were sought to be changed whereby great opposition was feared, the Quran had to intervene, and this may, in a loose sense, be regarded as an abrogation of the Sunnah by the Quran. This leaves little doubt that the Quran wielded higher authority than the Prophetic sayings themselves. However, there are many cases in which the precise sense and the manner of application of the Quranic injunctions and statements was determined by the Sunnah the question whether in some case it was done rightly and in others wrongly is irrelevant here. There are cases like the Quranic law 
Plagiarized from Ahmad Hasan, The early development, p. 74

Another problem relating to naskh is whether any Qur’anic command can be annulled by the Sunnah and vice versa. The opinion of the jurists is divided on this point. Al-Ash‘arl gives four different opinions,71 while al-Nahhas gives five.72 One of them is the well-known dictum which says: “The Sunnah decides upon the Qur’an, while the Qur’an does not decide upon the Sunnah”.73 Al-AmidI has listed a number of examples where the Qur’an had abrogated the Sunnah.74
Having studied the earlier literature on the subject one cannot help feeling that the posing of this problem itself is a result of the rigid formalization of the juristic doctrines and the absolute fixation of the relative position of the Qur’an and the Sunnah therein. What seems to be the case is that where long standing customs, particularly those including fundamental policy, were sought to be changed whereby great opposition was feared, the Qur’an had to intervene; and this may, in a loose sense, be regarded as an abrogation of the Sunnah by the Qur’an. This leaves little doubt that the Qur’an wielded higher authority than the Prophetic sayings themselves. However, there are many cases in which the precise sense and the manner of application of the Qur’anic injunctions and statements was determined by the Sunnah— the question whether in some case it was done rightly and in others wrongly is irrelevant here. There are cases like the Qur’anic law 
Rouhani’s PhD Thesis, p. 99

of evidence on the point of minimum number of witnesses being two and on the question whether the evidence of two women is equal to that of one man. On these and many other points, the Sunnah apparently determined the application of the Quran, and in some cases went against the literal meaning of the Quran. This process was also inevitable. In the face of this situation and when we take into account both sides of the picture, the whole complexion of the problem changes. 

“Al-Shafi has dealt with the Problem of abrogation at a greater length in his work Al-Risalah. He maintains that the Quranic commands can be abrogated only by the Quran, and those of the Sunnah only by the Sunnah. He is opposed to the view that the Sunnah can abrogate the Quran and vice versa. In support of his view, he adduces the Ouranic verse 2:106 which explicitly speaks, according to him, of the abrogation of the Ouran by the Quran. He argues that the Prophet (S.A.W) was ordered by God to follow the revelation and not to change the Quran himself. He quotes several Quranic verses which indicate that God alone can change revelation”.99
Why does Al-Shafii believe that the Quran cannot abrogate the Sunnah? He argues that in case of the Quran's abrogation of any Sunnah, this means that all Prophet's commands that do not conform to the Quran is regarded as abrogated by the Quran. For the abrogation of a Sunnah he thinks it necessary that the Prophet (S.A.W.) should have informed the people specifically, even if it is abrogated by the Quran. Thus, he takes this information by the Prophet as abrogation of the Sunnah by the
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of evidence on the point of minimum number of witnesses being two and on the question whether the evidence of two women is equal to that of one man. On these and many other points, the Sunnah apparently determined the application of the Qur’an, and in some cases went against the literal meaning of the Qur’an. This process was also inevit​able. In the face of this situation and, when we take into account both sides of the picture, the whole complexion of the problem changes.
Al-Shafici has dealt with the problem of abrogation at a greater length in his work al-Risalah. He maintains that the Qur’anic commands can be abrogated only by the Qur’an, and those of the Sunnah only by the Sunnah. He is opposed to- the view that the Sunnah can abrogate the Qur’an and vice versa. In support of his view, he adduces the Qur’anic verse 2:106 which explicitly speaks, according to him, of the abroga​tion of the Qur’an by the Qur’an. He argues that the Prophet was ordered by God to follow the revelation and not to change- the Qur’an himself. He quotes several Qur’anic verses which indicate that God alone can change revelation.75
Let us now see why the Qur’an cannot abrogate the Sunnah according to al-ShafTi. He contends that if the Qur’an abrogates any Sunnah of the Prophet, while the Prophet himself does not point to its abrogation, this means that all the commands from him not conforming to the Qur’an would be taken as abrogated by the Qur’an. For the abrogation of a Sunnah he thinks it necessary that the Prophet should- have informed the people specifically, even if it is abrogated by the Qur’an. Thus, he takes this information by the Pro​phet as abrogation of the Sunnah by the
Rouhani’s PhD Thesis, p. 100

Sunnah. He gives several illustrations of how a host of rules framed by the Prophet (S.A.W.) would be abrogated if the Quran was accepted to abrogate the Sunnah. He says that various types of sale which the Prophet (S.A.W) had made unlawful would be considered to be abrogated by the Quranic verse: “Whereas Allah permitted trading and forbidden usury”.100 Again, the Sunnah with regard to stoning the adulterer and the adulteress would be regarded as repealed by the verse:

“The adulterer and the adulteress, scourge each one of them (with) a hundred stripes”.101

In like manner, he notes that the Quran abrogates one-fourth of a Dinnar as minimum amount for amputation of a thief's hand. “As for the thief, both male and female, cut off their hands”.102 For this he gives the reason that the Quran does not lay down any minimum value of theft. But Al-Shafii also believes that no Sunnah of the Prophet (S.A.W.) contradicts the Quran; on the contrary it elaborates it.103 Therefore, the Quran does not abrogate any Sunnah.

“Likewise, no Sunnah of the Prophet (S.A.W.), according to Al Shafii, abrogates the Quranic injunctions. He contends that the function of the Sunnah is to point out which of the Quranic passages are abrogating and which abrogated. Again, he argues that the Sunnah follows the spirit of the Quran. In cases of the clear-cut injunctions it follows the Quran, while in case of general 104 or ambiguous commands, it explains and elaborates them”.104

In this way, the Sunnah's abrogation of the Quran is out of the question
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 Sunnah. He gives several illustrations of how a host of rules framed by the Prophet would be abrogated if the Qur’an is accepted to abrogate the Sunnah. He says that various types of sale which the Prophet had made unlawful would be considered to be abrogated by the Qur’anic verse: “Whereas Allah permitteth 
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trading and forbiddeth usury.5’76 Again, the Sunnah with regard to stoning the adulterer and the adulteress would be regarded as repealed by the verse: “The adulterer and the adulteress, scourge ye each one of them (with) a hundred stripes.5’77 Similarly, he contends that one-fourth of dinar as minimum value for amputating the hand of a thief would be taken for abrogated by the Qur’anic injunction: “As for the thief, both male and female, cut off their hands.”78 For this he gives the reason that the Qur’an does not lay down any minimum value of theft. But al-Shafici also believes that no .Sunnah of the Prophet contradicts the Qur’an; on the contrary it elaborates it.79 Therefore, the Qur’an does not abrogate any Sunnah.

Likewise, no Sunnah of the Prophet, according to al- ShafTl, abrogates the Qur’anic injunctions. He contends that the function of the Sunnah is to point out which of the Qur’anic passages are abrogating and which abrogated. Again, he argues that the Sunnah follows the spirit of the Qu r’an. In cases of the clear-cut injunctions it follows the Qur’an in toto; while in case of general or ambiguous commands, it explains and elaborates them.80 As such there is no question of the abrogation of the Qur’an by the Sunnah.
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He, moreover, furnishes examples of the way the Sunnah refers to abrogation of individual Quranic verses. He says that the Quran, in verse 2:180, commands to leave a will in favour of the parents and other near relatives at the time of death. Similarly, in passage 2:240 it commands the husbands to bequeath in favour of their wives before their death. Simultaneously, the Quran prescribes respective shares in the inheritance of the deceased for his parents, widows, and the near relatives. Now, Al-Shafi says that there may be a twofold meaning of these passages. Firstly, the bequest and their shares of inheritance as determined by the Quran are granted to parents and wives. Secondly, the Quranic verses that name the share of the wives and parents in the inheritance may be treated as abrogating (Naskh) the injunction about making a will contained in the passages 2:180, 240. But of these two alternatives, he chooses the latter in the light of the Sunnah. He quotes a hadith, which states that no will is valid in favour of a legal heir. This hadith shows, according to him, that the injunction with regard to leaving a will at the time of death had been abrogated by the fixation of the shares in the inheritance.105 It should be noted that Al-Shafii does not regard the hadith quoted above as repealing the Quranic injunction about leaving a will at the time of death, as held by the classical jurists. According to him, the Quranic rulings, as we explained earlier, can be abrogated only by the Quran and not by the Sunnah (hadith).

The idea that the Quran has some abrogated verses is the cornerstone of all these contentions. Al-Shafii was no exception either but 
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 Further, he gives several examples of how the Sunnah points to the abrogation of the individual verses. He says that the Qur’an, in verse 2:180, commands to leave a will in favour of the parents and other near relatives at the time of death. Similarly, in passage 2 : 240 it commands the husbands to bequeath in favour of their wives before their death. Simul​taneously, the Qur’an prescribes respective shares in the inheritance of the deceased for his parents, widows, and the near relatives. Now, al-ShafTi says that there may be a two​fold meaning of these passages. Firstly, the parents and the wives may receive the bequest together with their shares from the inheritance fixed by the Qur’an. Secondly, the Qur’anic verses that name the share of the wives and parents in the
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 inheritance may be treated as abrogating (nasikh) the injunc​tion about making a will contained in the passages 2: 180, 240. But of these two alternatives, he chooses the latter in the light of the Sunnah. He quotes a Hadith which states that no will is valid in favour of a legal heir. This Hadith shows, according to him, that the injunction with regard to leaving a will at the time of death had been abrogated by the fixation of the shares in the inheritance.81 It should be noted that al- Shafi‘1 does not regard the Hadith quoted above as repealing the Qur’anic injunction about leaving a will at the time of death, as held by the classical jurists. According to him, the Qur’anic rulings, as we explained earlier, can be abrogated only by the Qur’an and not by the Sunnah {Hadith).
This whole edifice, however, has been erected on the con​cept that the Qur’an contains some abrogated verses. In this respect al-Shafi‘1 was no exception. But
Rouhani’s PhD Thesis, p. 102

his difference with other may lay in the verses he deemed abrogated. They can be shown to be operative if interpreted in a different manner. Suppose the parents of a deceased are non-Muslim, he can leave a will in their favour at the time of his death. Malik holds that a person can bequeath in favour of his legal heirs with the permission of other heirs.106 Similarly, there is no harm if the husband leaves a will for the maintenance of his wife for one year, as the Quran is clear on this point. The matter, however, depends on adequate interpretation of the Quranic Passages.

Plagiarized from Ahmad Hasan, The early development, p. 77
one may differ from him on the verses held by him as abrogated. They can be shown to be operative if interpreted in a different manner. Suppose the parents of a deceased are non-Muslim, he can leave a will in their favour at the time of his death* Malik holds that a person can bequeath in favour of his legal heirs with the permission of other heirs.82 Similarly, there is no harm if the husband leaves a will for the maintenance of his wife for one year, as the Qur’an is clear on this point. The matter, however, depends on adequate interpretation of the Qur’anic passages.
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The Question of Nass

The exercise of the principle of Ijtihad was not confined only to cases where there are no injunction in the Quran and the Sunnah. Even in the presence of the Quranic verses and traditions on a certain problem the employment of Ijtihad could not be avoided. The reason for this is obvious. The Quranic verses and traditions are to be interpreted by the Muslims in order to be definite whether a certain verse or tradition is applicable to a certain situation. Interpretation and application, therefore, presuppose exercise of personal judgement. Hence, since the early days of Islam, there has been perpetual conflict between the letter and the spirit of the law. Thus, it is not correct to say that Ijtihad was exercised only in the absence of the Quranic verses or traditions on a problem. The opponent of Shafii contends that in the absence of Quranic injunctions or Sunnah, differences appear over the problems. However, Shafii, in response, stresses that even when explicit rules of the Quran or the
p. 104

Sunnah exist, differences will appear as well. Thereafter Shafii recounts a number of the Quranic verses and traditions on which the Companions and the early jurists differed because of their interpretation.111

Plagiarized from Ahmad Hasan, The early development, p. 118
 In this connection we may refer to the internal criticism of Ibn ‘Abbas and ‘A’ishah on a number of traditions known to the students of Hadith. Consequently, even in the presence of the Qur’anic verses and traditions on a certain problem the employment of ray could not be avoided. The reason for this is obvious. The Qur’anic verses and traditions are to be interpreted by the Muslims in order to be definite whether a certain verse or tradition is applicable to a certain situation. Interpretation and application, therefore, pre​suppose exercise of personal judgement. Hence, since the early days of Islam, there has been perpetual conflict between the letter and the spirit of the law. Thus, it is not correct to say that ray was exercised only in the absence of the Qur’anic verses or traditions on a problem. Al-ShafiTs opponent argues that difference exists over the problems where no Qur’anic injunction or Sunnah is available. Al-ShafPi replies that difference of opinion exists even on points on which there are explicit rules in the Qur’an or the Sunnah. There​after al-Shafi‘I recounts a number of the Qur’anic verses and traditions on which the Companions and the early jurists differed because of their interpretation.12
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Can Ijtihad be used when there is nass on some point?” Classical legal theory leaves no room for Ijtihad when there is nass.112 
We have previously pointed out that every command, whether in the Quran or hadith, requires interpretation and application to a given situation. That is why the Companions differed in the interpretation of the Quranic verses. Therefore, we think, there is no escape from the use of Ijtihad even in the presence of nass. But it is worthy of note that where there is no allowance of any interpretation except in one aspect, the decision will naturally be taken on the basis of nass. Nevertheless, the point of subtle significance is that the issue of time and space still hold valid regarding the nass verses as well. As a matter of clarification, we can consider the verse of the holy Quran reading as follows: 

“And prepare against them what force you can and horses tied at the frontier, to frighten thereby the enemy of Allah and your enemy and others besides them, whom you do not know (but) Allah knows them, and whatever thing you will spend in Allah's way, it will be paid back to you fully and you shall not be dealt with unjustly.”114
The verse specifies that the Muslims must be prepared against the enemy by having horses. However, today, horses are of no avail when fighting against the enemy. Thus, even the nass verses of the Quran are subject to interpretation appropriate to the time and place. What we 
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The problem is whether ra'y can be employed in taking some decision in the presence of a nass on some point. According to the classical legal theory, there is no room for rd?y in the presence of a nass. We have previously pointed out that every command,, whether in the Qur’an or Hadith, requires interpretation and application to a given situation. That is why, as we saw in
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Chapter III, the Companions differed in the inter​pretation of the Qur’anic verses. Therefore, we think, there is no escape from the use of rcCy even in the presence of naff. But it is worthy of note that where there is no allowance of any interpretation except in one aspect, the decision will naturally be taken on the basis of naff.
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understand from this verse is that we should be prepared to defend ourselves against the enemy with a view to the fact that technology has now superseded horses.

Nass has been defined in the classical literature on jurisprudence as “the text which conveys only one meaning”, or “whose interpretation is the text itself.”175 Based on such definition, nass can be applied only to a few texts. In addition, texts which do not lend themselves to different interpretations are rarely found. It seems that the definition of nass, as stated above, is a development from its original meaning. Al-Shaybani's Al-Siyar Al-Kabir is cited, indicating the existence of different interpretations of nass in his own time. Discussing the problem of giving protection to the enemy he remarks that the protection given by a free Muslim man, whether he be an upright person (adel) or a profligate (fasiq), will be binding on all Muslims. He justifies this view by quoting a hadith from the Prophet, which says:
“Muslims are equal in respect of blood and they are like one hand over against all those who are outside the Community. The lowest of them is entitled to give protection on behalf of them.” 116
Commenting on the word adna (translated here as “lowest”) he says that, if it means “minor” as in the Quranic verse117, it is a textual evidence that protection given by one man is valid. But, if it is a derivative of dunuw which means “nearness” as in the Quranic verse118, then it would be taken as (textual) evidence for giving protection by a Muslim who resides in the border area (on the enemy's territory) being 
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close to the enemy. Further, he observes that if it is derived from dana 'ah which means lowliness, it would be textual evidence for the validity of giving protection even by a profligate (fasiq) Muslim.119
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Naff has been defined in the classical literature on jurispru​dence as ‘the text which conveys only one meaning3, or ‘whose interpretation is the text itself.’21 We think that naff by this sort of definition can apply only to a few texts; texts where different interpretations are not possible are rarely found. It seems that the definition of naff, as stated above, is a develop​ment from its original meaning. We give below an illustra​tion from al-Shaybani3s al-Siyar al-Kabir which shows that in his time naff could be interpreted differently. Discussing the problem of giving protection to enemy he remarks that the protection given by a free Muslim man, whether he be an upright person (6adl) or a profligate (fasiq), will be binding on all Muslims. He justifies this view by quoting a Hadith from the Prophet which says: “Muslims are equal in respect of blood and they are like one hand over against all those who are outside the Commurity. The lowest of them is entitled to give protection on behalf of them.” Commenting on the word cadna’ (translated here as “lowest”) he says that, if it means ‘minor5 as in the Qur’anic verse 58 : 7, it is a textual evidence (tanfif) that protection given by one man is valid. But, if it is a derivatine of dunuw which means ‘nearness5 as in the Qur’anic verse 53 :9, then it would be taken as (textual) evidence for giving protection by a Muslim who resides in the border area (on the enemy’s territory) being close to the enemy. Further, he observes that if it is derived from dana’ah which means lowliness, it would be textual evidence {tanfif) for the validity of giving protection even by a profli​gate {fasiq) Muslim.22
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For Shafii, nass stands in opposition to Ijtihad, which had appeared among the traditionalists prior to Shafii but which Shafii took as a principle of law.l2U The cases to which Shafii applies the principle ot nass or which are regarded by him as being clear injunctions are not open to reasoning, whether they be in the Quran or in hadith. He himself explains the idea of nass to his opponents. This, too, implies that his opponents, who represents the early schools, is not perfectly aware of the concept of nass now developing by degrees. Shafii says that on the emergence of fresh problems (Waqeah), the Quran directs explicitly (nass) or implicitly (mojmal). Further, he remarks that nass means whatever had been ordered or forbidden by God in plain words (nass).121 He then cites cases, which fall under nass and mojmal respectively. 

Under nass he mentions the relatives with whom marriage is forbidden, prohibited edibles like blood and pork, and the ritual purity. Mojmal, according to him, stands for the duties made obligatory by God like salah, Zakat, and hajj. These duties, he says, were explained and elaborated by the Prophet (S A W.)122 Of the cases which he mentions under nass he remarks that the Quran is enough for them and no further argumentation is needed.123 This means that Shafii validates the employment of Ijtihad in cases which fall under mojmal.
In his Al-Risalah, Shafii uses the term nass in different forms. 
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Indeed, al-ShaficI uses the term naff in opposition to ray, which we believe must have developed somewhat prior to al-ShaficI among the circle of the traditionists but which al-Shafici adopted as a principle of law. The concept of naff seems to be a reaction against .ra'y in al-ShafTi. The more roHy was discarded and the scope of Ijtihad narrowed, the more the concept of nass dominated and was extended in its application.

The cases to which al-ShaficI applies the principle of nass or which are regarded by him as being clear injunctions are not open to reasoning, whether they be in the Qur’an •or in Hadith. He himself explains the idea of nass to his opponent. This, too, implies that his opponent, who re​presents the early schools, is not perfectly aware of the con​cept of naff now developing by degrees. Al-Shafi‘1 says that on the emergence of fresh problems (nazilah), the Qur’an •directs explicitly [naffan) or implicitly (jumlatan). Further, he remarks that nasf means whatever had been ordered or for​bidden by God in plain words {naffan). He then cites cases which fall under naff and jumlah respectively. Under naff he mentions the relatives with whom marriage is forbidden, prohibited edibles like blood and pork, and the ritual purity. Jumlah, according to him, stands for the duties made obligatory by God like falah, zakah, and hajj. These duties, he says, were explained and elaborated by the Prophet. Of the cases which he mentions under naff he remarks that the Qur’an is enough for them and no further argumentation is needed.24 This means that al-Shafici validates the employment of ra'y in cases which fall under jumlah.
In his al-Risalah, al-Shafi‘i uses the term naff in different forms 
Rouhani’s PhD Thesis, p. 107

In these different places in the Risalah he seems to mean by nass the direct textual evidence whether in the Quran or in the Sunnah .124
At times, he distinguishes Nass Al-Kitab from the Sunnah in places where he particularly lays stress on the text of the Quran.'25 He devotes a chapter to duties specified by the Quran for which the Sunnah of the prophet (S.A.w.) offers details. Some Quranic verses on ritual purity are cited in this chapter, together with several prophetic traditions expounding there. This chapter is followed by another one entitled the duty laid down in the text of the Quran limited and particularized by the Sunnah. Shafii discusses, in this chapter, several problems, namely, heritage, homicide, and usury. From the wordings of the Quranic verses dealt with in this chapter it appears that the injunctions contained in them were of general nature. But he, by quoting the traditions from the Prophet, explained that they had specific and definite meaning.126 This implies that nass requires details, elaboration and amplification. Hence, there can be allowance for the difference of opinion. That is why we find that usury, homicide and heritage are cases subject to legal differences, although Shafii describes them as niansos.127 Shafii's detailed discussion of nass indicates the novelty of this problem for the early schools and his attempt to fully familiarize them with it. The theory of nass later on became a dogmatic instrument for justifying one's own views on some legal problems and for rejecting those of others. Moreover, emphasis on nass closed the door to the use of Ijtihad in law in some periods.
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In these different places in the Risalah he seems .to mean by naff the direct textual evidence whether in the Qur’an or in the 
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Sunnah.2S
Occasionally, he distinguishes naff al-Kitab from the Sunnah in places where he particularly lays stress on the text of tire Qur’an.26 He has written a chapter captioned ‘the duties laid down plainly in the text of the Qur’an (al-fra’id al-mansusah), for which the Prophetic Sunnah provided details. In this chapter he mentions some verses from the Qur’an regarding ritual purity and quotes several traditions how the Prophet elaborated them. This chapter is followed by another one entitled ‘the duty laid down in the text of the Qur’an (al-fard al mansus) limited and particularized by the Sunnah. Al-Shafi‘i discusses, in this chapter, several problems, namely, heritage, homicide, and usury. From the wordings of the Qur’anic verses dealt with in this chapter it appears that the injunctions contained in them were of general nature. But he, by quoting the traditions from the Prophet, explained that they had specific and definite meaning.27 This implies that nass requires details, elaboration and amplification. Hence, there can be allowance for the difference of opinion.. That is why we find that usury, homicide and heritage are cases subject to legal differences, although al-Shafi‘I describes them as mansus. Moreover, from the detailed discussion of nass by al-Shafi‘! we conclude that this problem was more or less new for the early schools and he wanted to acquaint them with it in full detail. The theory of nass later on became a dogmatic instrument for justifying one’s own views on some- legal problems and for rejecting those of others. Moreover, emphasis on naff closed the door to the use of ray in law.
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The early authorities’ regular issuance of ra'y in law sparked 
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disorder in various areas. In case it had continued, Islamic law would not have arrived at any unity. The necessity for basic unity in law was felt to overcome such diversity and dissensions.

“Ibn Al-Muqaffa, having been fed up with the differences in law, suggests a method to bring about unity He assigns the right of exercising Ijtihcid, only to the Imam, i.e. the political authority. He maintains that people can make suggestions to the Caliph but have no right to stick to and implement their personal opinion This was indeed a reaction against the free interpretation of law by individual lawyers. He rejects the idea of a "total law" which, he thinks, would make religion too rigid for the people. Therefore, he appreciates the exercise of reason and personal opinion in religion. On account of the differences caused by Ijtihad he occasionally attacks it, but does not want to eliminate its employment. He perhaps intends to restrict it in order to avoid chaos in law".128

Plagiarized from Ahmad Hasan, The early development, p. 134

The frequent exercise of ra’y in law by the early authorities- created a state of chaos in different regions. Had it con​tinued, Islamic law would have never reached any state of unity. This diversity argued for some mainstay to eliminate- these dissensions and to forge a basic unity in law. This was done through Ijma‘ about which we shall speak in the next, chapter. Ibn al-Muqaffa‘, having been fed up with the differences in law, suggests another method to bring about unity. He assigns the right of exercising ra’y only to the Imamy i.e. the political authority. He maintains that people can make suggestions to the Caliph but have no right to stick to and implement their personal opinion. This was indeed, a reaction against the free interpretation of law by individual, lawyers. He rejects the idea of a “total law” which, he; thinks, would make religion too rigid for the people. There​fore, he appreciates the exercise of reason and personal opinion, in religion. On account of the differences caused by ra’y he occasionally attacks it, but does not want to eliminate its- employment. He perhaps intends to restrict it in order to avoid chaos in law.58
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Qiyas attempts to establish the law of the original case for the parallel case on the basis of their common legal cause (illah). Qiyas in its early stages was simple and used in its rudimentary form.155
The Quran uses many similitudes employing words "mathal", to denote similarity between various cases. These similes cannot be 
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Qiyas means to establish the law of the original case for the parallel case on the basis of their common legal cause {‘illah).1 
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Qiyas in its early stages was simple and used in its rudimentary form. Literally, it means ‘to measure’, ‘to compare’ and ‘to weigh up’. It might have been derived from the word qaws (bow) used for measurement iq Arabia. The Qur’an uses many similitudes employing words 'mathal, mithl’ ka (like) to denote similarity between various cases. These similes cannot be 
Rouhani’s PhD Thesis, p. 119

called Qiyas in strict sense of the term. It seems however plausible that such Quranic expressions might have contributed to the emergence of the notion of Qiyas. Reasoning based on similarity of parallel cases is also noticed in hadith literature. It shows the frequent use of Qiyas in the early phase of Islam. We find its technical use in Umar’s well-known letter addressed to Abu Musa Al-Ashari".156
It was also used in the reasoning of the companions. As an instance, Ibn Abbas reportedly determined the compensation for the injury of teeth to be analogous to that of the fingers. The fourfold confession of Muaz before the Prophet, apart from the variety of its versions and criticism upon it, indicate the non-technical use of Qiyas in its early stages.157 The principle of fourfold confession of the accused in the absence of four witnesses as required by the Quran is followed by the Iraqis basing themselves on the tradition of Muaz. The examples of the use of Qiyas in its rudimentary form by the Iraqis can be cited endlessly.158 The starting point seems to be, as Schacht observes, the fixing of the minimum value of dower by drawing an analogy with the minimum value of stolen goods for hadd. This is based on the traditions reported from the Prophet (S.A.W.), Umar, and Ibn Masud. 159
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be , called qiyas in strict sense of the term. It seems however plausible that such Qur’anic expressions might have contributed to the emergence of the notion of qiyas.22 Reasoning based on similarity of parallel cases is also noticed in hadith literature. It shows the frequent use of qiyas in the early phase of Islam. We find its semi-technical use in ‘Umar’s well-known letter addressed to Abu Musa al-Ash‘ari. 

The Companions are also reported to have employed it in their reasoning. Ibn ‘Abbas, for example, , reportedly fixed the same compensation for the injury of all types of teeth by analogy with the compensation of fin gers. He uses the word i'tibar (comparison) which points to, its technical usage in the early stages.2 3 V The four-fold confession of Mq‘iz before Jhe Prophet, apart froth the. variety, of its versions and criticism upon it,-indicate ,the non-technical use of qiyas in its early stages.24 The principle of four¬fold1 confession of the accused in the absence of four witnesses as required by the Qur’^p?^ is foltowed by. The ‘Jraqts basing themselves opthe. traditioq of Md‘iz. The same doctrine is applied to the hadd punishment for theft as reported by ‘All, though not recognized by the ‘Iraqis in general.26 The examples of the use of qiyas in its rudimentary form by the ‘Iraqis can be cited endlessly. The starting point seems to be, as Dr. Schacht observes, 
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the fixing of the minimum value of dower by drawing an analogy with the minimum value of stolen goods for hadd punishment. This is based on the traditions reported from the Prophet, ‘Umar, ‘Uthman, ‘All and Ibn Mas'ud.27
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Qiyas, as used earlier, is general and closer to ra'y than to technical Qiyas. The frequent use of words such as mathal in Malik's Muwatta reflected the similarity of parallel cases. 160 They are at times9
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accused of inconsistency in Qiyas by Shafii for their inclination towards ra'y.161 It appears that the use of Qiyas was a part of their individual reasoning (ra'y). 
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 Like the ‘Iraqis, the Medinese use of qiyas is of general nature and more akin to ra’y than to technical qiyas. Words like mathal, kd and bimattzilah have been frequently used in the Muwattd’ of Malik to indicate similarity between parallel cases. They are at times
p. 11 

accused of inconsistency in qiyas by al- Shafi‘1 for their inclination towards ra’y. It appears that the use of qiyas was a part of their individual reasoning {ra’y). 

Rouhani’s PhD Thesis, p. 120
At the time of the Prophet (S.A.W.) when the companions asked the Prophet about religious decrees, the Prophet (S.A.W. ), while answering their questions, taught them the application of Qiyas. On being asked about the performance of hajj by proxy the Prophet (S.A.W.) replied to the questioner: "What do you think if your father runs into debt and you pay it off on his behalf, would it be valid? .... Likewise the religion of God is more deserving".162 

According to a tradition Umar kissed his wife while he was fasting. When the matter was reported to the Prophet (S.A.W.) he said that there was no harm in kissing the wife while one was fasting, just as there was no harm in rinsing the mouth during the fast. 
Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 40

On being asked about the performance of hajj by proxy the Prophet replied to the questioner, “What do you think if your father runs into debt and you pay it off on his behalf, would it be valid? Likewise the religion of God is more deserving.”
According to a tradition ‘Umar kissed his wife while he was fasting. When the matter was reported to the Prophet he said that there was no harm in kissing the wife while one was fasting, just as there was no harm in rinsing the mouth during the fast.13  

Rouhani’s PhD Thesis, p. 120
We adduce some illustrations of Qiyas to elucidate its definition and application in legal cases.163 According to the Quran, the orphans who are weak in understanding cannot be guardians of property. Only when they come of age and attain intellectual maturity are they allowed guardianship of property.164 From this verse a law has been derived by analogy that all transactions of a minor are not valid without the permission of the guardian. The legal cause (illah) is the immaturity of understanding.

Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 15  

We adduce presently some illustrations of qiyas to elucidate its definition and application in legal cases.  The Qur’an forbids the guardians to make over property to those orphans who are weak of understanding, and it allows to give them the property when they come of age and attain maturity of intellect (4:5). From this verse a law has been derived by analogy that all transactions of a minor are not valid without the permission of the guardian. The legal cause {‘illah) is the immaturity of understanding.
Rouhani’s PhD Thesis, p. 121
Drinking wine is forbidden according to the Quran.165 The beverage called nabiz and similar other drinks which are intoxicant are also unlawful on the basis of analogy. According to the Quranic verse,166 all transactions or sale are forbidden after the call to Friday prayers. On the analogy of this injunction all kinds of business, such as hiring, borrowing, working in the factories and offices and similar other engagements which prevent a man from offering Friday prayers are forbidden.

Plagiarized from Ahmad Hasan, Analogical Reasoning, pp. 15-16
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Drinking wine is forbidden according to the Qur’an. The bever​age called nabidh and similar other drinks which are intoxicant are also unlawful on the basis of analogy.

According to the Qur’anic verse 62:9 all transactions of sale are forbidden after the call to Friday prayer. On the analogy of this injunction all kinds of business, such as hiring, borrowing, working
p. 16
in the factories and offices and similar other engagements which prevent a man from offering Friday prayer are forbidden.
Rouhani’s PhD Thesis, p. 121
Several examples of earlier Qiyas are presented here. The minimum dower of a woman, as fixed by the people of Medina, was one fourth of a Dinnar by analogy to the minimum value of stolen goods for enforcing hadd. Malik says that the dower of a woman should not be less than one-fourth of a Dinnar, the minimum value for which a hand is mutilated for theft. Further, they fixed the compensation of the fingers of a woman at ten camels each, despite variety of their size and number. Malik does not follow the doctrine narrated by Ibn Al-Musayyib where the compensation is fixed at ten camels for one finger, twenty for two, and thirty for three, but twenty for four. Ibn Al-Musayyib calls this doctrine Sunnah, but Rabi'ah expresses his astonishment, as the doctrine goes against Qiyas.167
Plagiarized from Ahmad Hasan, Analogical Reasoning, pp. 10-11

p. 10
Let us give a few examples of Medinese qiyas. The Medinese fixed the minimum amount of dower of a woman at one-fourth of a dinar by analogy with the minimum value of the stolen goods for applying hadd punishment. Malik says that the dower of a woman should not be less than one-fourth of a dinar, the minimum value for which a hand is mutila​ted for theft.31 Further, they fixed the compensation of the fingers of a woman at ten camels each despite variety of their size and number. Malik does not follow the doctrine narrated by Ibn al-Musayyib where the com​pensation is fixed at ten camels for one finger, twenty for two, and
p. 11

thirty for three, but twenty for four, Ibn al-Musayyib calls this doctrine Sunnah, but Rabfah expresses his astonishment, as the doctrine goes against qiyas, i.e., reason.

Rouhani’s PhD Thesis, pp. 121-122

p. 121
"From the various examples of Qiyas it is manifested that the doctrine in the early schools of law was under development. It carried the sense of parallel, precedent, reason and established rule. Minor resemblance was sufficient to employ Qiyas by the early authorities. There were no hard and fast rules for its

p. 122
employment. By degrees it was substituted by logical Qiyas in later times. Shafii theorized it in the early period". 168
Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 11

 From the various examples of qiyas that we considered earlier if is manifest that the doctrine in the early schools of law was under development. It carried the sense of parallel, precedent, reason and established rule. Minor resemblance was sufficient to employ qiyas by the early authorities. There were no hard and fast rules for its employ​ment. By degrees it was substituted by logical qiyas in later times. Al- ShafPi theorized it in the early period.
Rouhani’s PhD Thesis, p. 122
Shafii's adduced reflection of the legitimacy of Qiyas allows the jurist to resort to Ijtihad on issues not taken up by the Quran and Sunnah. A man who wants to offer his prayers but does not know the right direction of the kabah makes strenuous efforts to search it by means of signs and indications.169 Likewise, a jurist who is confronted with a legal problem but does not know its answer tries to find confirmatory evidence. This example given by Al-Shafii underlines a methodology for legal reasoning.170 A jurist, as a researcher, tries to find the relevant material on a given subject thinks over the problem, and interprets his evidence to prove his proposition. The conclusion thus reached may vary from person to person. This also justifies disagreement and divergence of opinion on a disputed question.

Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 12 

This illustration for the legitirhacy of qiyas adduced by al-Sh&ffi provides a beacon light to a jurist for exercising ijtikacf on questions not covered by the Qur'an and Sunnah. A man who wants to offer his prayers but does riot know the right direction of the Aa'&aA makes strenuous efforts to search it by means of signs and indications. Likewise, a jurist Who is confronted with a legal problem but does not know its answer fries to find confirmatory evidence. This example given by al-Sh5fi‘i underlines a methodology for legal reasoning. A jurist, as a researcher, tries to find the relevant material on a given subject thinks over the problem, and interprets his evidence to prove his proposition. The conclusion thus reached may vary.from person to person^ This also justifies disagreement and divergence of opinion on a disputed question.
Rouhani’s PhD Thesis, p. 122
There are four parts to every Qiyas: 1) The original case covered by the text. This is known as asl (the original). 2) The parallel or fresh case which is not covered by the text. A jurist finds out a rule of law for this case by the exercise of Qiyas. This is known as fora (parallel case). 3) The ratio legis of the law. This is known as ellah (cause of the textual law of the original case). 4) The law of the original case covered by the text.171 In the illustration of prohibition of nabiz, the original case (asl) is wine forbidden by the Quran; the parallel case (fara) is nabiz for which a rule of law is sought; the cause (illah) or ratiolegis of the law is intoxication which is common to both cases; and the rule of law of the 

Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 16
Every qiyas is composed of four parts :

(a) The original case covered by the text. This is known as asl (the original) or maqls ‘alayh (the case from which analogy is drawn).

(b) The parallel or fresh case which is not covered by the text. A jurist . finds but a rule of law for this case by. the exercise of qiyas. This is known as far * (parallel case), or maqls (the. case; which is analogically compared with a textual rule).

(c) The ratio legis of the law. This is known as ‘illah, (cause of the textual law of the original case).

(d) The law of the original case covered by the text. This is known

as hukm al-asl. This law applies to the parallel case by ana​logical extension.

 

In the illustration of prohibition of nabidh mentioned above, the original case (asl) is wine forbidden by the Qur’an; the parallel case (far1) is nabidh for which a rule of law is sought; the cause (‘illah) or ratio legis of the law is intoxication which is common to both cases ; and the rule of law of the 

Rouhani’s PhD Thesis, p. 123
original case is the prohibition of drinking wine. 172 Shafii considers Qiyas and Ijtihad identical, being two separate terms carrying the same meaning. 173 The reason seems to be that Qiyas was in its rudimentary form during the time of Shafii. As the Islamic legal thinking developed with the passage of time, Qiyas became an independent doctrine having its own characteristics and uses other than Ijtihad.

Plagiarized from Ahmad Hasan, Analogical Reasoning, pp. 16-17
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original case (hukm al-asl) is the probifeitoin of drinking wine.
p. 17
Qiyas is sometimes called ijtihad. Al-Shafi‘I considers them iden​tical, being two separate terms carrying the same meaning.6 The reason seems to be that qiyas was in its rudimentary form during the time of al- Shafi‘1. As the Islamic legal thinking developed with the passage of time, qiyas became an independent doctrine having its own characteristics and uses other than ijtihad'.
Rouhani’s PhD Thesis, p. 123
Actually, Qiyas serves as one of the several modes of Ijtihad. Every Qiyas is Ijtihad, but the opposite is not true. Ijtihad is based on the literal interpretation of the Quran, the Sunnah and on personal opinion not grounded on systematic reasoning. In point of fact, Ijtihad is a best possible attempt at seeking the truth by any means of reasoning. Before the development of the systematic reasoning known as Qiyas, all modes of reasoning leading to the discovery of truth were termed Qiyas.174
Plagiarized from Ahmad Hasan, Analogical Reasoning, pp. 17-18

p. 17
We think that qiyas is one of the several modes of ijtihad. Every qiyas is
p. 18

ijtihad but not vice versa. Ijtihad can be exercised by literal interpretation of the Qur’an and the Surnah, and by employing individual opinion not based on systematic reasoning/ In point of fact, ijtihad is a best possible attempt at seeking the truth by any means of reasoning. Before the developihent of the systematic reasoning known as qiyas, all modes of reasoning leading to the discovery of truth were termed qiyas. 
Rouhani’s PhD Thesis, p. 123
"Ibn Rushd draws a distinction between Qiyas and Ijtihad. According to him, Ijtihad applies to a case which can be returned to the original, (asl) and also to a case which cannot be returned to the original, such as determining the compensation of injuries, maintenance of wives, and the bloodwit imposed on the clan of the murderer. Qiyas, on the contrary, applies only to a case which can be returned to the original. It is in fact a mode of Ijtihad. Thus Ijtihad is general and Qiyas is particular". 175

 Another paramount issue is the condition for Qiyas validity as determined by most Islamic scholars to be as follows:
Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 19
Ibn Rushd also draws a distinction: between1 qiyas and ijtihad According to him, ijtihad applies to a casewhich can be returned to the original, (flsl) and also to a case which cannot be returned to the original, such as determining the compensation of injuries, maintenance of wives, and the bloodwit imposed on the clan of the murderer. Qiyas, on the contrary, applies only to a case which can be returned to the original. It is in fact a mode of ijtihad. Thus ijtihad general and qiyas is particular. 

… We may now discuss the conditions for the validity of qiyas.

Rouhani’s PhD Thesis, pp. 123-124

p. 123
 Firstly, to be valid, Qiyas should be based on a non-exceptional textual injunction about an original case.
 p. 124
The reason is that the legal cause of the law of the original case is determined for generalization. If a certain injunction is exceptional and confined to a particular case and situation, that cannot be evaluated rationally and generalized. Al-Sarakhsi has cited a number of examples of such Qiyas. 176 According to the Quran two males or one male and two females are required to bear witness in a case of evidence. 177 But the Prophet (S.A.W.) accepted the evidence of Khuzaymah alone in a certain case for his merit and eminence known to the Prophet (S.A.W.). This case of Khuzaymah, being exceptional, cannot be logically evaluated and generalized. In other words, as against the general law of evidence, the case of Khuzaymah cannot be made an original basis for analogy. It will not be valid to produce only one witness in a suit by drawing an analogy with the exceptional case of Khuzaymah. 178
Secondly, the original case's law should not be in contradiction to human reason, since a law's causation extends it analogically to other parallel cases. However, a law open to rational evaluation cannot be generalized. In case human reason rejects the application of a law to a parallel case, analogical extension will not be valid. 179 
Plagiarized from Ahmad Hasan, Analogical Reasoning, pp. 19-20

p. 19
Firstly, it is necessary for the validity of qiyas that the textual injun​ction about the original case should not be exceptional. The, reason is that the legal cause of the law of the original case is determined for genera​lization. If a certain injunction is exceptional and confined to a particular case and situation, that cannot be evaluated rationally and generalized. Al-SarakhsI has cited a number of examples of such qiyas. According to the Qur’&n two males or one' male and two females are required to bear witness in a case of evidence. But the Prophet accepted the evidence of Khuzaymah alone in a certain case for his merit and eminence known to 'the Prophet. This case of. Khuzaymah, being exceptional, cannot be logically evaluated and generalized. ' In other words, as against the general law of evidence* the case of Khuzaymah cannot be made an original basis for analogy. It will not be valid to produce only one witness in a suit by drawing an analogy with the exceptional case of Khuzaymah.
p. 20

Secondly, the law of the original case should not contradict human reason. This is because the causation of a law is designed to extend it to other parallel cases by analogical comparision. But if a law enunciated by the text is not causal, i.e. subject to rational evaluation, that cannot be generalized. In case human reason rejects the application of a law to a parallel case, analogical extension will not be valid.
Rouhani’s PhD Thesis, pp. 124-125
p. 124

For example, the ritual ablution becomes void in case one laughs loudly during prayers.180 The breach of ablution by laughing is not rationally intelligible. Reason requires that only prayers should break by laughing and not ablution. Hence the law cannot be rationally evaluated 

p. 125
and generalized. It is, therefore, not extendible to the funeral prayers and prostration for thanks giving. If a man laughs loudly in the funeral prayer or in the prostration for thanks - giving, his ablution will not become void. One more example is given: The fast does not become void by eating or drinking in forgetfulness. Human reason requires that the fast should become void by eating or drinking because prevention from eating and drinking is an essential condition of fasting. Rationally there should be no fast if this condition is not present. But as a tradition of the Prophet says that the fast is not affected by eating or drinking, this injunction becomes rational. There will be no causation of this rule for analogical extension to eating and drinking during fast by mistake, under duress, and during sleep. The fast will become void by eating or drinking in all such conditions. 181
Thirdly, a law must be applied on legal - and not lexical or medical - grounds. In addition, the law should be extendible in tune with the extension of the original case, as put forward by the Hanafis. But according to the Shafii jurists its extendibility is not necessary. Moreover, the parallel should be similar to the original case. In other words, if the original case is not extendible after causation of the law, the original and the parallel case will be equal. Hence analogy will not be operative therein. Analogy operates in two similar and equal cases. In case the original and the parallel are varying, they cannot be made corresponding by the process of causation. Hence in such a position analogy will not work.182

Plagiarized from Ahmad Hasan, Analogical Reasoning, pp. 20-21

p. 20

Take another example. The ritual ablution becomes void in case one laughs loudly during pfayer. The breach of ablution by laughing is not rationally inte​lligible. Reason requires that only prayer should break by laughing and not ablution. Hence the law cannot be rationally evaluated and genera​lized. It is, therefore, not extendible to the funeral prayer and prostration for thanksgiving. If a man laughs loudly in the funeral prayer or in the prostration for thanks-giving, his ablution will not become void. Let us

p. 21
give one more example. The fast does not become void by eating or drin​king in forgetfulness. Human reason requires that the fast should become void by eating or drinking because prevention from eating and drinking is an essential condition of fasting. Rationally there should be no fast if this condition is not present. But as a tradition of the Prophet says that the fast is not affected by eating or drinking, this injunction becomes supra-rational. There will be no causation of this rule for analogical extension to eating and drinking during fast by mistake, under duress, and during sleep. The fast will become void by eating or drinking in all such conditions. s
Thirdly, it is necessary that a law should be extended on legal grounds (shar'l) and not on lexical (language) or medical grounds. Further, if the original case is liable to extension, it should be extendible too according to the Hanafis. But according to the Shafi‘1 jurists its extendibility is not necessary. Moreover, the parallel should be similar to the original case. In other words, if the original case is not extendible after causation of the law, the original and the parallel case will be equal. Hence analogy will not be operative therein. Analogy operates in two similar and equal cases. In case the original and the parallel are varying, they cannot be made corresponding by the process of causation. Hence in such a position analogy will not work.
Rouhani’s PhD Thesis, p. 126

Fourthly, the textual law of the original case must not be changed after causation and after extension to the parallel case. According to the Hanafis, a man who is punished for false accusation of adultery (qazf) cannot give evidence even after repentance as required by the Quranic verse. 183 In all other affairs if the offender is punished or repents, his evidence is valid. In case the law of qazf is compared with other offenses by causation, the law of the original case (asl) will be changed. 184
Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 22
The fourth condition is that after causation the textual law of the original case should not be changed. It should remain the same after its extension to the parallel case. According to the Hanafls, a man who is punished for false accusation of adultery (.qadhf) cannot give evidence even after repentence as required by the Qur’anic verse 24 : 4. In all other affairs if the offender is punished or repents, his evidence is valid. In case the law of qadhf is compared with other offences by causation, the law of the original case (as/) will be changed.
Rouhani’s PhD Thesis, p. 126

Finally, the law's workings should not change after causation, since a textual injunction is, in letter and spirit, prior to Qiyas which is invalid in the presence of a textual law. Similarly, it is not valid if the words of the law of the original case are changed. For example the Prophet has allowed to kill only five reptiles specified by him within the premises of haram (sacred territory at Mecca). The analogy of these reptiles cannot be extended to other animals because the causation changes the words of the text. As such, the number of animals exempted by the Prophet will be more than five. Hence this cannot be allowed.185
Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 23
' The fifth condition for the validity of qiyas is that the wordings of law of the original case should not be changed after causation. The rea​son is that a textual injunction is prior to qiyas in respect of letter and spirit. Qiyas is not valid in the presence of a textual law. Similarly, it is not valid if the words of the law of the original case are changed. Let us consider a few examples. The Prophet has allowed to kill only five Teptiles specified by him within the premises of haram (sacred territory at Mecca). The analogy of these reptiles cannot be extended to other animals because the causation changes the words of the text. As such, the number of animals exempted by the Prophet will be more than five. Hence this cannot be allowed.
Rouhani’s PhD Thesis, p. 126

It is unanimously agreed that Qiyas reveals the law, which already exists; it does not originate it. The rule of law exists in the original case and Qiyas merely indicates that the divine command is so and so. Thus the law is originated by God and discovered by Qiyas.
Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 24
It is unanimously agreed that qiyas reveals the law (mu?hir al-frukm) which already exists ; it does not originate it (muthbit). The rule of law exists in the original case and qiyasJ merely indicates that the divine command (hukm Allah) is so and so. Thus the law is originated by God and discovered by qiyas.15
Rouhani’s PhD Thesis, pp. 128-129

 128

On the basis of the verse of the Quran that reads thus:
"Indeed we see the turning of your face to heaven, so we shall surely turn you to a qiblah which you shall like; turn then your face towards the Sacred Mosque, and wherever you are, turn your face towards it".196
When the Ka'bah is in sight, one should face it in prayer, Shafii stresses, noting that when it is away or out of sight, one should pray in the direction of the Ka'bah, not Ka'bah itself. The Ka'bah's direction can be determined by the indications. The indicators, which point to the
p. 129
direction, are the sun, the moon, the stars, the seas, the mountains and the wind. People exercise their reasoning power to know the right direction of the Ka'bah by means of certain indications.197
Plagiarized from Ahmad Hasan, Analogical Reasoning, pp. 27-28
p. 27

Al-ShafiT proffers the following Qur’anic verses in support of Qiyas:

p. 28

1. From whatsoever place thou issuest, turn thy face towards the Holy Mosque; and wherever you may be, turn your faces towards it (2 : 145).

2. O believers, slay not the game while you are in pilgrim sanctity; whosoever of you slays it wilfully, there shall be recompense— the like of what he has slain, in flocks as shall be judged by two men of equity among you, an offering to reach the Ka'bah (5 :96).

From the first verse (2 : 145) he argues that one should face the Ka‘bah in prayer when it is in sight. But when one is away from it or it is out of sight, one should face the direction of the Ka'bah and not the Ka'bah itself. To determine the direction of the Ka'bah one has to depend on indications. The indicators which point to the direction are the sun, the moon, the stars, the seas, the mountains and the wind. People exercise their reasoning power to know the right direction of the Ka‘bah by means of certain indications. 

Rouhani’s PhD Thesis, p. 129
Arguments over Husn and Qubh
With the development of the systematic reasoning in law there arose the question of authority. It became an important point of discussion in Islamic law. The problem is whether the good (Husn) or the evil (Qubh) of actions is determined by reason or by authority, i.e. the lawgiver. There are two major points of view about this question. The Mu'tazilah198 maintain that the determinant of the good and evil of actions is reason.199 Their contention goes that the Shariah commanded to do an action because it is good by itself, and prohibited an action because it is evil by itself. The actions are good or bad by themselves and not by the commandment or prohibition of authority. Hence reason is an obligating authority. There are a number of actions that are taken as good or bad on rational grounds. The knowledge about the creator of the universe, thankfulness to God for His bounties, saving the life of a drowning or a burning man is good actions by themselves. Ignorance about God, ingratitude to His bounties, doing injustice and telling a lie are actions condemned by human reason. The legal causes are not the real causes, which obligate or prohibit actions by themselves. Instead, they are
Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 154
With the development of the systematic reasoning in law there arose the question of authority. It became an important point of discussion in theology. The problem is whether the good or evil of actions is determined by reason or by authority, i.e. the law giver {shari'). There are three points of view about this question. The Mu‘tazilah maintain that the determinant of the good and evil of actions is reason. Their contention goes that the Sharl'ah commanded to do an action because it is good by itself, and pro​hibited an action because it is evil by itself. The actions are good or bad by themselves and not by the commandment or prohibition of authority. Hence reason is an obligating authority (mujib). There are a number of actions that are taken as good or bad on rational grounds. The know​ledge about the creator of the universe, thankfulness to God for His boun​ties, saving the life of a drowning or a burning man are good actions by themselves. Ignorance about God, ingratitude to His bounties, doing injustice and telling a lie are actions condemned by human reason. The legal causes {‘ilal sharHyyah) are not the real causes which obligate or prohibit actions by themselves. Instead, they are 

Rouhani’s PhD Thesis, p. 130
virtually symbols subject to change and abrogation. Reason, on the contrary, is an autonomous authority, which obligates or prohibits actions on the basis of their intrinsic values. Hence it is superior to the legal values or causes.200
On these grounds the Mu'tazilah did not accept any religious doctrine, tenet or a rule of law which ran counter to reason. They also substantiated their stand on the basis of such Quranic verses as ask man to look into the portents of God in the universe and from the anecdote of Abraham who argued logically to prove the existence of God. 201 A person, according to them, who does not exercise his reason to believe in God in the absence of divine revelation, and passes away, will not get salvation and will go to hell. 202

The Asharis, 203 hold that the values of the legal injunctions or moral values are not objective. There is nothing good (Husn) or bad (Qubh) per se. The good or evil of actions is known through authority. There is no intellectual ground for goodness or badness of divine things.  Whatever God commands is good, and whatever He forbids is evil. Hence it is the authority (the Shariah) which obligates or prohibits an action, and not reason. Reason plays no role in determining the goodness or badness of actions. The legal injunctions are therefore arbitrary; they are binding because they spring from authority. The Shariah is authority-based. The dictates of reason are not binding on God — a view contrary
Plagiarized from Ahmad Hasan, Analogical Reasoning, p. 154
virtually symbols subject to change and abrogation. Reason, on the contrary, is an autono​mous authority which obligates or prohibits actions on the basis of their intrinsic values. Hence it is superior to the legal values or causes. On these grounds the Mu‘tazilah did not accept any religious doctrine, tenet or a rule of law which ran counter to reason. They also substan​tiated their stand on the basis of such Qur'anic verses as ask man to look into the protents of God in the universe and from the anecdote of Abraham who argued logically to prove the existence of God.13 A person, accorcding to them, who does not exercise his reason to believe in God in the absence of divine of revelation, and passes away, will not get salvation and will go to hell-fire,16
The Asha'ris, being atomists, hold that the values of the legal injunctions or moral values are not objective. There is nothing good or bad per se. The good or evil of actions is known through authority. There is no intellectual ground for goodness or badness of divine things. Whatever God commands is good, and whatever He forbids is evil. Hence it is the authority (sam', the law or the SharVah) which obligates or prohibits an action, and not reason. Reason plays no role in determining the good​ness or badness of actions. The legal injunctions are therefore arbitrary ; they are binding because they spring from authority. The SharVah or the law is authority-based. The dictates of reason are not binding on God — a view contrary 

Rouhani’s PhD Thesis, p. 131
to the stand of the Mu'tazilah. 204
They maintain that this point of view is also justified on the basis of the Quran. The Asharis adduce such verses from the Quran as indicates that God will not punish any person or nation unless He sends a Prophet (S.A.W.) to them. 205 They are of the opinion that in the absence of revelation if a man does not exercise his reason to have his faith in God, and consequently dies, he will not be punished by God, even if he believed in polytheism. Since orthodoxy was influenced by Asharism, Islam ultimately became the religion of authority. The tremendous emphasis on authority divested the Muslims of the Medieval period of rational thinking and approach to Islam. Asharism held, in its radicality, that it was permissible for God to forbid an action which He commanded to do and vice versa. 206 The advocates of this view were questioned whether God could prohibit prayer, Zakat and fasting. They replied that it would have been permissible for Him if He had done so.207 
Plagiarized from Ahmad Hasan, Analogical Reasoning, pp. 154-155
p. 154

to the stand of the Mu‘tazilah. This point of view is also justified on the basis of the Qur’an. The Ash'aris adduce such verses from the Qur’an as indicate that God will not punish any person or nation unless He sends a Prophet to them.17 They are of opinion that in the absence of revelation if a man does not exercise his reason to have his faith in God, and consequently dies, he will not be punished by God, even if he believed in polytheism.18
p. 155
The Ash‘arls, like the Mu‘tazilah, are obviously on the other extreme. The latter took reason as the sole authority while the former altogether rejected it. Since orthodoxy was influenced by Ash'arism, Islam ultimately became the religion of authority. The tremendous emphasis on authority divested the Muslims of the Medieval period of rational thinking and approach to Islam. Ash’arism held, in its radicality, that it was permissible for God to forbid an action which He commanded to do and vice versa. The advocates of this view were questioned whether God could prohibit prayer, zakat and fasting. They replied that it would have been permissible for Him if He had done so. 
Rouhani’s PhD Thesis, p. 131-132
p. 131
The Mu'tazilah maintain that reason obligates or forbids actions by itself, just as man creates his actions by himself. But orthodoxy rejected this view. The determining authority, according to them, is God alone. Reason is an instrument of recognition of what is good or evil, or what is obligatory and forbidden. As God is the real authority through the Prophet (S.A.W.), He is also a guide and authority through reason. Reason, however, does not stand as a self-sufficient authority, even if it is combined with 

p. 132

traditional authority (dalil sam'i). In case reason is not combined with traditional authority, it stands only as an instrument and cannot obligate anything by itself. If it is combined with traditional authority, the act of obligation will be attributed to the traditional authority and not to 
reason. 208
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The Mu‘tazilah maintain that reason obligates or forbids actions by itself, just as man creates his actions by himself. But orthodoxy rejec​ted this view. The determining authority, according to them, is God alone. Reason is an instrument of recognition of what is good or evil, or what is obligatory and forbidden. As God is the real authority through the Prophet, He is also a guide and authority through reason. Reason, however, does not stand as a self-suffiicient authority, even if it is combi​ned with traditional authority (dalil sam'i). In case reason is not comi​ned with traditional authority, it stands only as an instrument and cannot obligate anything by itself. If it is combined with traditional authority, the act of obligation will be attributed to the traditional authority and not to reason.21 

Rouhani’s PhD Thesis, p. 132
"Among the Islamic scholars who argued against the stand of the Mu'tazilah Imam Razi is the most important. Fakhr Al-Din Al-Razi (d. 606 A. H) maintains that God has not taken into account any public interest in divine injunctions. Arguing from verse 5:64 he remarks that the verse shows that the revelation enhanced the contumacy and unbelief of the most infidels. If the actions of God had been based on certain motives, and public weal were considered in His commands, He would have surely discontinued the revelation, particularly after realizing the consequences".209
Al-Razi refutes the stand of the Mu’tazilah that all divine injunctions have some purpose and objective behind them. They base themselves on the Quranic verse 14:1 which shows that the Quran was revealed for the guidance of the people. 210 This is not a correct view in the opinion of Al-Razi. He contends that if a person adopts some means to achieve his end, it signifies that he needs the means and he cannot secure his objective without it. How can it be true of God? He needs no means to achieve the end. The verse in question therefore should be interpreted in a different way. It is already established that actions of God have no motives.211
It may be pointed out that Al-Razi's argument from verse 5:64 is
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Fakhr al-Din al-RazI (d. 606 A.H) maintains that God has not taken into account any public interest (ma$lahaH) in divine injunctions. Arguing from verse 5:64 he remarks that the verse shows that the revelation enhanced the contumacy and unbelief of the most infidels.46 If the actions of God had been based on certain motives, and public weal were considered in His commands, He would have surely discontinued the revelation, particularly after realising the consequences.47 He refutes the stand of the Mu'tazilah that all divine injunctions have some purpose and objective behind them; They base themselves on the Qur’anie yesre 14:1 which shows that the Qur’an was revealed for the guidance of the people.4 8 This implies that the injunctions are means to an end and not an end themselves. This is not a correct view in the opinion of al-Razi. He contends that if a person adopts some means to achieve his end. it signifies that he needs the means and he cannot secure his objective without it. How can it be true of God? He needs no means to achieve the end. The verse in question therefore should be interpreted in a different way. It is already established that actions of God have no motives.49
It may be pointed out that al-Razi’s argument from verse 5:64 is 
Rouhani’s PhD Thesis, p. 133
untenable. The Quran never tells us that the divine revelation causes the enhancement of contumacy and unbelief of the infidels. Instead, it portrays their perverted nature and persistent obstinacy. Similarly, his refutation of the Mu'tazilah does not hold well. We observe in our daily life the causal connection in the functioning of nature throughout the whole universe. Moreover, no action of man is purposeless and futile. It is ridiculous to think about God that His actions are arbitrary, having no objective behind them. It goes without saying that God has sent down revelation for the guidance and welfare of mankind.
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untenable. The Qur’an never tells us that the divine revelation causes the enhancement of contumacy and unbelief of the infidels. Instead, it port​rays their perverted nature and persistent obstinacy. Similarly, his refutation of the Mu’tazilah does not
p. 164

good. We observe in our daily life the causal connection in the functioning of nature throughout the whole uni​verse. Moreover, no action of man is purposeless and futile It is ridi​culous to think about God that His actions are arbitrary, having no objective behind them. It goes without saying that God has sent down revelation for the guidance and welfare of mankind.
Rouhani’s PhD Thesis, p. 133
Since the Quran puts so much emphasis on rational approach to the injunctions, a number of the traditions of the Prophet were not accepted as genuine by some of the Companions. Ibn Abbas, for example, is reported to have rejected a tradition, which suggests that ablution becomes void by eating anything cooked with fire. He asked the 
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As a result of the emphasis laid by the Qur’an on rational approach to the injunctions, a number of the traditions of the Prophet were not accepted as genuine by some of the Companions. Ibn ‘Abbas, for example, is reported to have rejected a tradition which suggests that ablution becomes void by eating anything cooked with fire . He asked the
Rouhani’s PhD Thesis, p. 134
narrator whether one should perform the ablution again, if one washes with hot water. Similarly, he is reported to have questioned the tradition which says that if anyone carries the bier (janazah), he should perform ablution, because it becomes void by touching it. He asked the reporter whether the ablution becomes void by carrying a few wood sticks.212 Aishah also is reported to have doubted such traditions as conflicted with reason. This happened in the early decades of Islam. 213
   In the wake of the development of the science of traditions, differences emerged among the scholar on the possibility of questioning any genuine prophetic tradition by recourse to reason. The Hanafis formulated a principle that if a tradition contradicts reason, but it is narrated by a Companion who has deep understanding in law, it will be recognized. In case it is reported by a Companion who is devoid of legal acumen, it will be rejected. On the basis of this principle they rejected a number of traditions reported by Abu Hurayrah, but validated many others transmitted by the Companions who were taken as lawyers by them.214
 Shafii, though he criticized a number of traditions logically, validated all such traditions as were sound according to the principles formulated by him.215
"Malik had his own criterion to judge the traditions. He, however, did not give much weight to reason in this respect.
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narrator whether one should perform the ablution again, if one washes with hot water. Similarly, he is reported to have questioned the tradition which says that if anyone carries the bier (janazah), he should perform ablution, because it becomes void by touching it. He asked the reporter whether the ablu​tion becomes void by carrying a few wood sticks.12 ‘Aishah also is re​ported to have doubted such traditions as conflicted with reason.13 This happened in the early decades of Islam. With the development of the science of traditions, scholars differed on the point whether any genuine tradition of the Prophet, however illogical it may be, can be questioned on the basis of reason. The Hanafis formulated a principle that if a tradition contradicts reason, but it is narrated by a Companion who has deep under​standing in law, it will be recognised. In case it is reported by a Companion who is devoid of legal acumen, it will be rejected. On the basis of this principle they rejected a number of traditions reported by Abu Hurayrah, but validated many others transmitted by the Companions who were taken as lawyers by them.14 Al-Shafi% though he criticized a number of tradi​tions logically, validated all such traditions as were sound according to the principles formulated by him. Malik had his own criterion to judge the traditions. He, however, did not give much weight to reason in this res​pect.
Rouhani’s PhD Thesis, pp. 134-135
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 In an attempt to reconcile between reason and authority, the Islamic scholar, Ibn Taymiyah also took an important step towards the reconciliation.
p. 135
He argued that there was no conflict between reason and tradition. He devoted a voluminous work to establish this theory. " 216  
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Ibn Rushd could not succeed in his attempt to reconcile faith with reason Ibn Taymlyah also took a step towards the reconciliation. He thought that there was no conflict between reason and tradition. He devoted a volumnious work to establish this theory.38 

Rouhani’s PhD Thesis, p. 135

Malik maintains that there is a harmony between the divine law and reason. The rules of law based on the Quran and the Sunnah never conflict with reason. No true dictates of reason contradict the revealed law except the doubtful and confused points. Such points are based on sheer speculation bearing ambiguous meaning and words. But when such equivocal points are examined, it is revealed that all that which appeared to conflict with the law was sophistication and not rational demonstrative proofs.217
A thing being legal (sharei) is not antithetical to being rational (aqli). One point can be legal as well as rational. The legal is opposite to heretical (bid'a) and not to rational. The quality of legality is praised whereas the quality of heresy is condemned. Sometimes a legal point may be traditional and sometimes rational. The legality of a point means that the law has established and disclosed it. A legal question may be understood by means of reason, but it is revealed by means of the law. Thus a question may be legal and rational because it is understood by reason and revealed by the law.218 This can be illustrated by a variety of proofs from the Quran. They are, for instance, the unity of God, truthfulness of the Prophets, divine attributes and the life hereafter. They are legal as the Quran mentions them. They are rational because their truth is understood by reason.219 To exclude the legal from the rational 
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In point of fact, there is a harmony between the divine law and reason. The rules of law based on the Qur’an and the Sunnah never con​flict with reason. No true dictates of reason contradict the revealed law except the doubtful and confused
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points. Such points are based on sheer speculation bearing ambiguous meaning and words. But when such equivocal points are examined, it is revealed that all that which appeared to conflict with the law was sophistication and not rational demonstrative proofs.41 A thing being legal (shar'i) is not antithetical to being rational (‘aqli). One point canbe legal as well as rational. The legal is opposite to heretical (bid'i) and not to rational. The quality of legality is praised whereas the quality of heresy is condemned. Sometimes a legal point may be and traditional sometimes rational. The legality of a point means that the law has established and disclosed it. A legal question may be understood by means of reason, but it is revealed by means of the law. Thus a question may be legal and rational because it is understood by reason and revealed by the law42. This can be illustrated by a veriety of proofs from the Qur’an. They are, for instance, the unity of God, truthfulness of the prophets, divine attributes and the life hereafter. They are legal as the Qur’an mentions them. They are rational because their truth is under​stood by reason.43 To exclude the legal from the rational 
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and from the traditional is wrong. As the Quran uses rational as well as traditional proofs, both are legal. They may be classified as legal- traditional and legal-rational. 220 Further, Ibn Taymiyah observes that it is not necessary that anything, which is rationally wrong, must be recognized as unbelief by the law. Similarly, anything, which is rationally right, may not be recognized necessarily in law. 221
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and from the traditional is wrong. As the Qur’an uses rational as well as traditional proofs, both are legal. They may be classified as legal-traditional and legal-rational.44 Further, Ibn Taymiyah observes that it is not necessary that anything 'which is rationally wrong must be recognized as unbelief by the law. Similarly, anything which is rationally right may not be reco​gnized necessarily in law.45
Rouhani’s PhD Thesis, p. 136
What the Quran says about the use of reason in understanding the religion must be taken as the criterion for answering questions and clarifying any ambiguity. The Quran addresses itself to human mind. It does not require that people may believe in its teaching blindly. It appeals to both believers and infidels to "reflect", "understand", "ponder", and use their reason and sense and not to lock their hearts while believing in the divine message. It appears that the Quran does not want a blind faith before entering the fold of Islam. 222 Instead, it inveighs against the blind
allegiance to ones forbears. 223 Its repeated pronouncements like "haply you will understand", what, have you no reason? "Unto a people who understand" 224, Succinctly indicate that its teachings, moral or legal, must be purposive and logical.
"The Quran invokes reason before it invites man to have a faith. We find a multitude of verses, which provide a discursive reasoning for the unity of God. The most significant of them is the verse which substantiates this belief by saying that the whole universe would
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At the outset let us see what the Qur’an says about the use of reason in understanding the religion. The Qur’an addresses itself to human mind. It does not require that people may believe in its teaching blindly. It appeals to both believers and infidels to * reflect ’, ‘ understand * ponder and use their reason and sense and ‘ not to lock their hearts ’ while believ​ing in the divine message. It appears that the Qur’an does not want a blind faith before entering the fold of Islam.1 Instead, it inveighs against the blind allegiance to ones forbears.2 Its repeated pronouncements like * haply you will understand,’ ‘ what, have you no reason ? ‘ unto a people who understand,’3 succinctly indicate that its teachings, moral or legal, must be purposive and logical.
The teachings of the Qur’an about faith, law and ritual are not arbitrary. They of course stem from an authority, but they are not brute, aimless and void of purpose. The Qur’an invokes reason before it invites man to have a faith. We find a multitude of verses which provide a dis​cursive reasoning for the unity of God. The most significant of them is the verse which substantiates this belief by saying that the whole universe would 
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have perished if there existed several Gods beside Allah ".225

 The Quran also expatiates on the arguments for the truthfulness of the Prophet (S.A.W.). It refers to his pious life which he had led in the society before the revelation came down to him.226 Belief in the life hereafter has also been explained logically in the Quran at greater length. It is replete with the argumentation about the resurrection of man and his accountability. The Quran exhorts man to understand the spirit and purpose of these injunctions. The prayer and many other forms of rituals enunciated by the Quran aim at the good and benefit of man himself. Hence the Quran is not content to pronounce certain laws; in a number of cases it also gives their teleological explanation. While prescribing prayer it points out that the prayer forbids indecency and dishonour. Man remembers God by the offering of prayer — a sort of communion of man with God. 227 The purpose of fasting is that man may become God-fearing and pious in his life. 228 Zakat, though not a ritual, was prescribed in order to arrest the concentration of wealth in the hands of the few and to generate and economic equilibrium in Muslim Society. 229 It also gives an explanation of Hajj by saying that they may witness things profitable to them and mention God's name.230

The Quran explains certain principles about its conception of law. The legal injunctions prescribed in the Quran are meant for "the ease and comfort of man" and there is "no intention of hardship" to him by
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have perished if there existed several gods beside Allah.4 The Qur’an also expatiates on the arguments for the truthfulness of the Prophet. It refers to his pious life which he had led in the society before the revela​tion came down to him.5 Belief in the life hereafter has also been explained logically in the Qur’an at greater length. It is replete with the argumenta​tion about the resurrection of man and his accountability. These three articles of faith constitute the basic dogma of Islam.

The rituals mentioned in the Qur’an are also grounded in reason. Indeed, it requires unquestioning obedience to God and the Prophet, the supreme authority and the lawgiver. But, at the same time, it exhorts man to understand the spirit and purpose of these injunctions. The prayer and many other forms of rituals enunciated by the Qur’an aim at the good and benefit of man himself. Hence the Qur’an is not content to pronounce certain laws ; in a number of cases it also gives their teleological explana​tion. While prescribing prayer it points out that the prayer forbids indecency and dishonour. Man remembers God by the offering of
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prayer—a sort of communion of man with God.6 The purpose of fasting is that man may become godfearing and pious in his life.7 Zakdt, though not a ritual, was prescribed in order to arrest the concentration of wealth in the hands of the few and to generate an economic equilibrium in Muslim Society.8 It also gives an explanation of ffajj by saying * that they may witness things profitable to them and mention God’s name.’9
The Qur’an proffers certain principles about its conception of law. The legal injunctions prescribed in the Qur’an are meant for * the ease and comfort of man’ and there is ‘ no intention of hardship ’ to him by 
Rouhani’s PhD Thesis, p. 138
them.231 Moreover, the Quranic legislation takes into consideration the nature and faculties of human and the social conditions. 232 The aim of the Quran in its legal prescriptions, though the legal element, in the strict sense of the term, is small in quantity, is the common weal and the good of man. It aims at building up an ideal man and society based on morality more than on law. Hence sometimes it gives an explanation of its injunctions in terms of reason and purpose, though an absolute authority is not required to do so. This is why the genre and tone of the Quranic legislation is general and rational so that it may be adaptable to the changing conditions. 
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them.10 Moreover, the Qur’anic legislation takes into consideration the nature and human faculties and the social conditions.11 The aim of the Qur’an in its legal prescriptions, though the legal element, in the strict sense of the term, is small in quantity, is the common weal and the good of man. It aims at building up an ideal man and society based on morality more than on law. Hence sometimes it gives an explanation of its injunc​tions in terms of reason and purpose, though an absolute authority is not required to do so. This is why the genre and tone of the Qur’anic legisla​tion is general and rational so that it may be adaptable to the changing conditions.
Rouhani’s PhD Thesis, p. 138
That is the reason why the understanding of the Islamic law becomes necessary before its compliance. One can obey the law in a better way if one understands its purpose, too. The Quranic teachings, law and pronouncements are not arbitrary; they are to be followed with careful and deep understanding. The eternity of the Quranic message requires that emphasis should also be laid on the spirit, value, and ethos of divine commands along with their letters. The injunctions are obviously limited, while the situations are unending. The law therefore is to be applied by evaluation and not by literal adherence.
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Besides, understanding of the law becomes sometimes necessary before its compliance. One can obey the law in a better way if one understands its purpose, too. The Qur’anic teachings, law and pronouncements are not arbitrary; they are to be followed with careful and deep understanding. The eternity of the Qur’anic message requires that emphasis should also be laid on the spirit, value, and ethos of the divine commands along with their letters. The injunctions are obviously limited, while the situations are unending. The law therefore is to be applied by evaluation and not by literal adherence.
Rouhani’s PhD Thesis, p. 179

Ijtihad in the Caliphs’ Era
On going through the cases of Ijtihad of several Companions we find that Ijtihad was exercised even in the presence of the injunction in the Quran or the Sunnah The fact is that one Companion singled out one verse or tradition for a situation while another pointed to quite a different verse. We give below a few cases where Umar exercised his personal opinion, although instructions on these very points can he taken to have already existed in the texts of the Quran or the Sunnah.
Umar is known to have abolished a share of Zakat which was given to certain Muslims or non-Muslims for conciliation of their heart, as ordained by the Holy Quran.1 The Prophet (S.A.W.) used to give this share to chiefs of certain Arab tribes in order to attract them to embrace Islam or to prevent them from doing harm to the Muslims. This share was given also to the neo-Muslims so that they might remain steadfast in Islam. But Umar discarded the order, which Abu Bakr had written in his caliphate for donation of certain lands to some persons on this basis. He argued that the Prophet (S A W.) had given this share to strengthen Islam;

but as the conditions had changed, this share ceased to be valid. Umar's action seems apparently contrary to the Quran. But, in fact he considered the obtaining situation and followed the spirit of the Quranic injunction. His personal judgement led him to decide that if the Prophet 
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On going through the cases of Ijtihad of several Com​panions, especially of ‘Umar, the second Caliph, we find that ray was exercised even in the presence of the injunction in the Qur’an or the Sunnah. The fact is that one Companion singled out one verse or tradition for a situation while another pointed to quite a different verse. We give below a few cases where ‘Umar exercised his personal opinion, although instructions on these very points can be taken to have already existed in the texts of the Qur’an or the Sunnah.
p. 119

It is a well-known fact that ‘Umar abolished a share of zakah being given to certain Muslims or non-Muslims for '‘conciliation of their heart” as required by the Qur’an.13 The Prophet used to give this share to chiefs of certain Arab tribes in order to attract them to embrace Islam or to prevent them from doing harm to the Muslims. This share was given also to the neo-Muslims so that they might remain steadfast in Islam. But ‘Umar discarded the order which Abu Bakr had written in his caliphate for donation of certain lands to some persons on this basis. He argued that the Prophet had given
this share to strengthen Islam; but as the conditions had changed, this share ceased to be valid.14 ‘Umar’s action seems apparently contrary to the Qur’an. But, in fact, he considered the obtaining situation and followed the spirit of the Qur’anic injunction. His personal judgement led him to decide that if the Prophet 
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(S.A.W.) had lived in similar conditions he would have done the same. Umar b. Abd Al-Aziz, during his caliphate, had given this share to a certain person to the same purpose for which the Prophet (S A W.) used to give in his lifetime.9 Both these examples show how Ijtihad decided where to apply a Quranic injunction and where not.
The point is further illustrated by Umar’s decision not to distribute Iraqi and Syrian lands among the companions, in the face of Muslim insistence that the land should be distributed among them in tune with the practice of the Prophet (S A W ). To all their contentions Umar replied that if he kept on distributing the lands, from where he would maintain the army to protect the borders and the newly conquered towns. The Companions, therefore, finally agreed with him and remarked: "Yours is the correct opinion". Umar later on found the justification of this decision in the Quranic verses 59:6-10 which entitled the Muhajirun, the Ansar, and the coming generations to receive the Share from booty (ghanimah).10 Umar apparently departed from those Quranic verses which contain the injunction of distributing booty among the Muslims. According to the rule and practice, the lands, too, should have been distributed like other articles of ghanimah. But Umar preferred the general benefit of the Muslims to that of the individuals. Social justice demanded that these conquered lands should not be distributed among the army. This illustration provides an important example of early /jtihad It is documented in history that some slaves had stolen a camel, slaughtered and eaten it. When the matter was referred to Umar, he in the first instance ordered the cutting of the hands of the thieves, but after

Plagiarized from Ahmad Hasan, The early development, pp. 119-120

p. 119

had lived in similar ’Conditions, he would have done the same. ‘Umar b. ‘Abd al-‘Aziz, during his caliphate, had given this share to a certain person for the same purpose for which the Prophet used to •give in his lifetime.15 Both these examples show how ra’y decided where to apply a Qur’anic injunction and where not.
Another important illustration for the point in question is ‘Umar’s decision not to distribute the lands of Iraq and Syria among the Companions. The Muslims insisted on ■distributing the land among them according to the Prophet’s practice. To all their contentions ‘Umar replied that if he kept on distributing the lands, from where he would maintain the army to protect the borders and the newly conquered towns. The Companions, therefore, finally agreed with him •and remarked: “Your’s is the correct opinion (al-ra’y ra’yuka).” ‘Umar later on found the justification of this decision in the Qur’anic verses 59:6-10 which entitled the Muhajirun, the Ansar, and the coming generations to receive the share from ghanimah.16 ‘Umar apparently departed from those Qur’anic verses which contain the injunction of dis
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tributing booty among the Muslims. According to the- rule and practice, the lands, too, should have been distributed, like other articles of ghanimah. But ‘Umar preferred the general benefit of the Muslims to that of the individuals. Social justice demanded that these conquered lands should, not be distributed among the army. This illustration pro​vides an important example of early Istihsan, i.e. departure. from the established rule in the interest of equity and public welfare.

According to a report, some slaves had stolen a she-camel,, slaughtered and eaten it. When the matter was referred to- ‘Umar, he in the first instance ordered the cutting of the hands of the thieves, but after 
Rouhani’s PhD Thesis, p. 181

a moment's reflection he said, addressing the slaves' master: "I think you must have starved these slaves out". He, therefore, ordered the master of the slaves to pay double the price of the camel and withdrew his order for the cutting of the thieves' hands.11 Another story runs that a man stole something from Bayt Al-Mal (an Islamic treasury) but Umar did not amputate his hand .12 That Umar desisted from cutting the hands of thieves during the days of famine is a well-known fact of history. In these cases Umar apparently contravened the Quranic verses which contain the injunction of cutting the hands of a thief. But it should be noted that the Quran is silent on the details of the punishment of the amputation of hands. It is for the Sunnah or Ijtihad to decide where and when to cut the hand and where or when not 
Umar, as recorded in history, banned the sale of the slave mother- of-the-child (Umm Al-Walad) or offering her as a gift or inheritance. After the death of her master, he declared her to be free.13 On this problem he discontinued the practice rampant during the lime of the Prophet (S a w.) and the predecessor, Abu Bakr. Of course, it may be objected that he changed the Sunnah through his personal opinion. Here it may be remarked that Umar was faced with a social situation which was radically different from that of his predecessors. People used to keep slave-girls, who abounded in Umar's time because of conquests, with them for some time Then these slave-girls fell into the hands of another master with the result that none took the responsibility to look after these women’s children. Moreover, this practice was giving an impetus to the growth of the institution of slavery The following remarks of Umar
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a moment’s reflection he said, addressing the slaves’ master: “I think you must have starved these slaves out”. He, therefore, ordered the master of the slaves to pay double the price of the she-camel and withdrew his order for the cutting of the thieves’ hands.17 Another story runs that a man stole something from Bayt al~ Mai but ‘Umar did not amputate his hand.18 That ‘Umar desisted from cutting the hands of thieves during the days, of famine is a well-known fact of history. In these cases ‘Umar apparently contravened the Qur’anic verses which contain the injunction of cutting the hands of a thief. But it should be noted that the Qur’an is silent on the details of the punishment of the amputation of hands. It is for the Sunnah or ray to decide where to cut the hand and where not.
It is reported that ‘Umar imposed a ban on the sale of the mother-of-the-child (umm al-walad), or giving her away as. a gift or in inheritance. After the death of her master, he. declared her to be free.19 On this problem he discontinued the practice rampant during the time of the Prophet and the. predecessor, Abu Bakr. Of course, it may be objected that he changed the Sunnah of the Prophet and established a new Sunnah through his personal opinion. Here it may be re​marked that ‘Umar was faced with a social situation which
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was radically different from that of his predecessors. People used to keep slave-girls—who abounded in ‘Umar’s time because of conquests—with them for some time. Then these - slave-girls fell into the hands of another master with the result that none took the responsibility to look after these women’s children. Moreover, this practice was giving an impetus to the growth of the institution of slavery. The following remarks of ‘Umar 
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show how grave the situation had become, and how seriously he was taking this problem. According to Al-Muwatta', he remarked: “why is it that people have intercourse with their slave-girls, and why then abandon them to go out freely? If any slave-girl comes to me and her master confesses cohabitation with her, I shall assign her child to him Henceforth, cither set them free or keep hold of them” .14
During the life time of the Prophet (S A W.), the holy Prophet (S A W.) had imposed Znkai on nine pieces of property as follows: gold, silver, camel, cow, sheep, wheat, barley, date and raisin.15 When Imam Ali became the head of the state he imposed Zakat on horses as well. The companions of the Prophet (S A W.) questioned the policy of Imam Ali. He replied that firstly, at the time of the Prophet (S A W ) the number of horses were limited; secondly, at the time of the Prophet (S.A.W.) it was possible to run the affairs of the society on the basis of Zakat on those nine pieces of property while the income was no longer sufficient .16
From these it is clear that this problem had become acute for the caliphs and they were forced to take these stern measures due to the changed social conditions. Similar considerations explain exercising Ijtihad in the other cases mentioned above. These are a few examples where the caliphs apparently departed from the clear injunctions or the previous practice. But it should be noted that this was not really a departure but true adherence to the spirit and intention of the command based on their personal judgements (Ijtihad)
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show how grave the situation had become, and how seriously he was taking this problem. According to al-Muwatta’, he remarked: “Why is it that: people have intercourse with their slave-girls, and why then abandon them to go out freely? If any slave-girl comes to​me and her master confesses cohabitation with her, I shall assign her child to him. Henceforth, either set them free or keep hold of them.20 From this it is clear that this problem had become acute for him and he was forced to take this- stern measure due to the changed social conditions. Similar considerations explain ‘Umar’s exercising Ijtihad in the other cases mentioned above.

These are a few examples where ‘Umar apparently departed from the clear injunctions or the previous practice. But it should be noted that this was not really a departure: but true adherence to the spirit and intention of the command, based on his personal judgement.
Rouhani’s PhD Thesis, p. 199
The term qurra' was prevalent among the Muslims living during the Prophet's time Through contact with new cultures and civilizations, the Arabs later spread knowledge and progressed in different branches of learning. Now- that Islamic law was perfected and other branches of Islamic learning had developed, the Quran readers were no longer called qurra' but w'ere known as Mujtahids and Islamic Jurists.

During the Prophet’s life, Ijlihad was lawful for the companions

Plagiarized from Ahmad Hasan, The early development, p. 9

In the Prophet’s time the term qurra’ was also current among the Muslims. As reading was not common in Arabia, it was applied to those persons who could read the Qur’an. The seventy persons whom the Prophet had deputed to the newly converted Muslims for teaching the Qur’an and the essentials of Islam came to be known as qurra’.26 Later, when the Arabs came in contact with new cultures and civilizations, knowledge spread among them, and they advanced in various fields of learning. Now that Islamic law was perfected and other branches of Islamic learning had developed, the Qur’an readers, according to Ibn Khaldun, were no longer called
qurra’ but were known as fuqaha’ and ‘ulama’ 21 
Rouhani’s PhD Thesis, p. 200

The Prophet (S.A.W.) while laying down a law, primarily considered the value and spirit of the action and not the form of the action itself. 
Plagiarized from Ahmad Hasan, The early development, p. 14
The above example shows that the Prophet while laying down a law, primarily considered the value and spirit of the action and not the form of the action itself.
Rouhani’s PhD Thesis, p. 200

The companions formed an opinion by looking to the Shariah value, which led the Prophet (S A W.) to take a decision.
Plagiarized from Ahmad Hasan, The early development, p. 15

Often they formed an opinion by looking to the SharVah-value which led the Prophet to take a decision.

Rouhani’s PhD Thesis, p. 200

People did not know the details of many problems even in the lifetime of the Prophet (S A W ). Of course, the Prophet (S.A.W.) laid down certain regulations, but the jurists elaborated them with more details. The reason for this further addition to the laws enunciated by the Prophet (S. A W ) by interpretation is that he himself had made allowances in his commands. He left many things to the discretion of the community to be decided according to a given situation.
Plagiarized from Ahmad Hasan, The early development, p. 13

People did not know the details of many a problem even in the lifetime of the Prophet.4 Of course, the Prophet laid down certain regulations, but the jurists elaborated them with more details. Thereason for this further addition to the laws enunciated by the Prophet by interpretation is that he himself had made allowances in his commands. He left many things to the discretion of the community to be decided according to a given situation.
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